Specialty Exams Section 160

Replaced by
Comptroller's Handbook -
Retirement Plan Products
and Services.

Introduction to Individual Retirement Accounts

This section addresses the administration of Individual Retirement Accounts (IRA). IRAs are personal
retirement plans created or organized in the United States for the exclusive benefit of an individual.
They must be in the form of a trust or custodial account and they must satisfy all the requirements
outlined in Section 408 of the Internal Revenue Code (IRC) as well as related tax regulations. The laws
and regulations have been changed numerous times over the years so it 1s always best to check the most
recent version of Section 408 as well as related regulations to see if the IRA accounts meet the
conditions specified in the IRC and regulations. The Department of Labor (DOL) does not have
jurisdiction over nonemployer sponsored IRAs as they do not fall under Title I of the Employee
Retirement Income Security Act (ERISA). However, the DOL has been given authority to issue
interpretations of Section 4975 of the IRC involving prohibited transactions of IRAs. There are some
prohibited transaction class exemptions issued jointly by the DOL and the IRS involving IRAs and
advisory opinions issued by the DOL, discussed later on in this section. Simplitied Employee Pension
(SEP) IRAs established by an employer under Section 408(k) of the IRC are

LINKS subject to ERISA Sections 404 and 406 covering fiduciary responsibility and
7 Program prohibited transactions. Savings associations must have fiduciary powers in order
to be either a trustee or custodian for SEP IRA accounts. This section does not

apply to SEP IRAs.

IRAs have several tax advantages, such as:

X Contributions made to an IRA may be fully or partially deductible, depending on which type of
IRA is established and on the circumstances of the individual, and

K Generally, amounts in an IRA account (including earnings and gains) are not taxed until
distributed. In some cases, amounts are not taxed at all if distributed according to the rules.

Many savings associations offer individual retirement account services to their customers. A savings
association will provide these services in one of two capacities, “trustee” or “custodian.” In order to
determine if the savings association is serving as trustee or custodian of an IRA account, look at the
form used to establish the IRA account. The top line of Form 5305, an IRS Form that 1s a model trust
agreement states — “I'raditional Individual Retirement Trust Account.” The top line of Form 5305-A,
another IRS Form that is a model custodian account states — “Iraditional Individual Retirement
Custodial Account.” The language in the two forms is identical except one uses the term trustee and the
other uses the term custodian.

Savings associations never need fiduciary powers when acting as a custodian to IRA or any other types
of accounts. OTS regulations, at 12 CFR § 550.580, permit savings associations to act as trustee of IRA
accounts established under Section 408(a) of the IRC without having fiduciary powers. If the savings
association does not have fiduciary powers, it must limit the investments of the IRA account to its own
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depository products, its debts or securities, or it may only act in a directed capacity under 12 CFR §
550.600(b). A directed trustee does not make investment decisions or provide any investment advice; it
51mply follows the investment directions of the IRA accountholder. When a savings association is
igea directed capac1ty it generally will allow the IRA accountholder to invest the assets of the IRA

gulations at 26 CFR § 1.408-2(e)(5) relating to:

e The administrigion — The owners or directors of the savings association will be
responsible for istration of accounts. A written record will be made of the
acceptance and of the [flinquis™negt or closing out of all IRA accounts and of the assets held
for each account. All e rt in the performance of IRA duties will be adequately

or retained to be readily available.

e Audits — At least once during ea d, there will be a detailed audit by a qualified
public accountant of the savings asso pnd records relating to IRA accounts.

e Funds awaiting investment or distributio g0 an IRA account by the savings
association awaiting investment or distribution wil uninvested or undistributed any
longer than is reasonably necessary for the prope e account.

e Custody of investments — The investments of each acca t be commingled with any
other property except for investments in a collective inV t fund. Assets of accounts
requiring safekeeping will be deposited in an adequate vault. A record will be kept of assets
deposited in or withdrawn from the vault.

e Collective investment funds — The assets of an account may be pooled in a collective
investment fund.

e Books and records — Records of the IRA accounts must be kept separate and distinct from
other records. An adequate record must be kept of all pending litigation relating to IRA
accounts to which the savings association is a party.

Savings associations with fiduciary powers often provide investment advice or investment management
to IRA accountholders, particularly for rollover IRA accounts. A rollover IRA account is established
when a customer withdraws cash or other assets from a retirement plan and contributes those assets
within 60 days to another eligible retirement plan (such as an IRA account). This often happens when
an individual retires with a 401(k), 403(b) or 457 retirement plan and chooses or is required to transfer
the assets of that plan into an IRA account. Many financial experts encourage retirees to rollover in
order to gain maximum control over their retirement funds, particularly when the company retirement
plan has limited investment choices or high fees.
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TYPES OF IRAS

There are two primary types of nonemployer sponsored IRAs, traditional IRAs and Roth IRAs.
Traditignal IRAs are generally funded by individual contributions which may or may not be tax

s and distributions are generally tax free. Traditional IRAs are subject to various minimum
when the owner attains age 702 or dies. There are no minimum distribution rules

contritj

CONTRIBUTI

Annual contributions to
avoidance; it is only a de
owner is not covered by an
owner is covered by a qualifie
inflation. For Roth IRAs, contributs

s are generally tax deductible for the owner. This is not tax
utions are taxable income to the owner or beneficiary. If the
etirement plan, contributions are always deductible. If the
certain income limits which are adjusted based on
ductible. There are limits on the amount of annual

for all forms of IRAs. Because these vario® sted based on inflation, please refer to
current IRS guidance for the specific limits in arT “4gpc contribution limitations apply to all
IRA accounts an individual may possess regardless individual may apportion the total
annual limit among two or more accounts, but the ove imit g Bbc exceeded.

plan or another IRA. Any other contribution of property would titute a prohibited transaction.

ROLLOVERS

A rollover is a tax free distribution to the accountholder of cash or other assets from one retirement
plan that is subsequently contributed to another retirement plan. Both traditional and Roth IRAs may
accept rollovers from qualified employee benefit retirement plans, such as a 401(k) plan, a 403(b) or 457
plan. With traditional IRAs, this is generally a tax free event; however, the owner will be subject to
taxation in the year of the rollover for rollovers to a Roth IRA.

Rollovers can be made by direct transfer from the trustee of the qualified plan to the IRA or by the
plan issuing the funds to the participant who then has 60 days to place them in the rollover IRA. If the
later option is used, the qualified plan must withhold 20% of the distribution for income taxes. The
account holder would then have to obtain these funds from a different source in order to avoid some
of the distribution being taxable.
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DISTRIBUTIONS

Distributions from traditional IRAs are taxable events to the recipient. Additionally, if the owner takes
distribytions prior to attaining the age of 59'%, these distributions are generally subject to a 10% penalty

the owner must begin taking required minimum distributions on an annual basis

by April wing the year he or she turns 70%2. This is known as the required beginning
date. If ther tions or the distributions are not large enough, a 50% excise tax on the
amount not distigRutcelima imposed. The required minimum distributions are based on the
individual’s life exp vilFcctdlined by IRS tables and the value of the account as of December 31

of the preceding year.

In the event the owner dies DCTor, r required beginning date, the rules vary based on whether
the beneficiary is the IRA ow on whether a beneficiary was named in the IRA
agreement.

. decedent’s required beginning date or
rolling the funds into his or her own IRA and ns based on his or her own required

beginning date.

If the decedent is named in the IRA agreement, distr®ug ased on the beneficiaries’ life
year after the year of death.

When no beneficiary is named or an estate or trust is named, the entire account must be distributed by
December 31 of the fifth year following the owner’s death.

If death occurs after the owner’s required beginning date, distributions are based on the longer of the
beneficiary’s life expectancy or the life expectancy of the decedent at the time of death, again reduced
by one for each year after the year of death.

For Roth IRAs, the owner is never required to take a distribution, but beneficiaries (other than the
owners’ spouse) are subject to the distribution rules.

INVESTMENTS

The trustee or custodian of any IRA may act in a directed capacity or may have investment
responsibilities. In order for a trustee or custodian that is subject to OTS supervision to have
investment authority, it must have been granted fiduciary powers by OTS. In the event the account is
managed, the IRA agreement or a second ancillary agreement should clearly define the duties and
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responsibilities of both the savings association and the account holder. For those accounts where the
institution has investment responsibility, the OTS fiduciary regulations at 12 CFR Part 550 apply.

Generally, an IRA can hold assets similar to those held by traditional trusts, but there are exceptions.

p)(3) of the IRC. There is an exception in Section 408(m)(3) for bullion coins issued by the
y state therein.

o of a purchase of property for example, the representative of the IRA
1 necessary documents, and present a check drawn from the IRA. If
chase the property and have the property titled in his or her own
vagstment into the IRA account, a prohibited transaction would
owd be seen as selling the investment to his or her IRA.

name and then want to
occur because the IRA ac

The trustee or custodian is free
substantially limit the types of asset
they are trustee or custodian of the IRA

restrictive investment rules under its policies and can
hold as investments. Savings associations, whether
g responsibility to provide a fair market value of
they should make sure they are appropriately
ay for an appraisal of investments such
as real estate, private placement limited partnerst eld stocks. These assets are generally

not actively traded and present a challenge in determs

investments would trigger problems for the collective fund under the securities laws. The Securities and
Exchange Commission (SEC) has stated that if IRA account assets are invested in a collective fund, the
fund will be considered in violation of the Securities Exchange Act of 1933 (‘33 Act) and the
Investment Company Act of 1940 (*40 Act) unless the collective fund is registered with the SEC as an

investment company (mutual fund) under the ‘40 Act and the shares registered as securities under the
33 Act.

Certain investments could generate unrelated business taxable income (UBTI) resulting in the IRA
paying income taxes at trust rates. IRA trustees and custodians are responsible for filing Form 990-T
and paying unrelated business taxable income from the IRA. An IRA can generate UBTI in one of two
ways:

e Operation of a business — An example would be where the IRA account holder wants to direct
his or her IRA to purchase and operate a franchise. If that franchise generates more than $1,000
pet year in income, the IRA trustee/custodian would be required to file Form 990-T and pay
taxes on that income.

e Debt financed income — If an IRA uses debt to enhance its investment returns, earnings
attributable to that debt are subject to the UBTI tax. An example would be where the IRA
account holder directs the IRA trustee to purchase unimproved real estate in his or her IRA and
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then borrow against that real estate to make improvements to the property. In such a case, the
earnings attributable to that debt would be subject to the UBTT tax.

TED TRANSACTIONS

RISA. These rules generally preclude the owner of an IRA and certain
is or her spouse from having any involvement with the IRA holdings
other than directin

Because the prohibited tr
such as real estate, althoug
prohibited transaction could tak
but the IRA account holder and ¢

ould be avoided as they create a greater likelihood that a
ple, an IRA can own individual parcels of real estate,
dhnbers cannot have any involvement with the real
the property manager. Even certain seemingly
inconsequential acts by the account hol®er earing debris off of the land may result in a

An IRA can both borrow in its individual capacity o other individuals or entities, but
there are specific limitations on each. If the IRA bo (Mlloan cannot be secured by any
assets held outside of the IRA and may not be guaran ount holder or certain family

An IRA may act as a lender, but again subject to strict rules. Loans may not be made to the account
holder or certain members of the account holder’s family. The account holder may not benefit in any
way from the loan. Any such activity by an IRA should be well documented.

There are two prohibited transaction class exemptions relating to financial institutions and IRA
accounts. These class exemptions are described below:

Prohibited Transaction Exemption (PTE) 93-1 (sometimes referred to as the free toaster
exemption) — permits individuals to receive cash, premiums, or other consideration paid by a financial
institution in connection with the establishment of or the additional contributions to an IRA or a
Keogh Plan (retirement plan for a self-employed individual), provided that certain conditions are met.
The conditions must be met in order for individuals not to have their IRAs lose their tax exempt status
due to a violation of the prohibited transaction provisions of Section 4975. The conditions are:

e The IRA or Keogh Plan in connection with which cash, property, or other consideration is
given, is established solely to benefit the participant, his or her spouse and their beneficiaries;
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e The cash, property, or other consideration is given only in connection with the establishment of
the IRA or Keogh Plan or the making of an additional contribution, including the transfer of
assets from another plan, to an existing IRA or Keogh Plan;

consideration provided by a financial institution to an individual for
Keogh Plan is established or maintained, is group term life insurance,
the limitation O S apply to the provision of such insurance if, during any taxable
year, no more t 5 of Rl face value of the insurance is attributable on a dollar for dollar
basis to the assets of til IRA of k h Plan.

Prohibited Transaction Exem
ot no cost from a financial insti®utj deposit balances of the individual’s IRA, Keogh or
Simplified Employee Pension (SEP)
consideration for purposes of determini
(relationship banking). There are several ca
have their IRAs lose their tax exempt status

receive banking services at reduced or no cost
st be met in order for individuals not to

e The IRA, Keogh, or SEP, the deposit balance of
determining eligibility to receive services at reduced or
for the exclusive purpose of the participant covered under ™
her spouse or their beneficiaries;

o account for purposes of
established and maintained
A\, Keogh, or SEP Plan, his or

e The services must be of the type that the bank itself could offer consistent with applicable
federal and state banking law;

e The services are provide by the bank (or an affiliate of the bank) in the ordinary course of the
bank’s business to customers who qualify for reduced or no cost banking services but do not
maintain an IRA, Keogh or SEP plan with the bank.

e For purpose of determining eligibility to receive services at reduced or no cost, the deposit
balance required by the bank for the IRA or Keogh Plan is equal to the lowest balance required
for any other type of account which the bank includes to determine eligibility to receive reduced
Of NO cost services;

e The rate of return on the IRA, Keogh, or SEP Plan investment is no less favorable than the rate
of return on an identical investment that could have been made at the same time at the same
branch of the bank by a customer of the bank who is not eligible for (or who does not receive)
reduced or no cost services.
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The Department of Labor has issued several advisory opinions regarding IRA accounts. Some of the
more recent advisory opinions that may be of relevance to financial institutions are listed below:

o Ad isory Opinion 2005-10A issued May 11, 2005 — When fees received by a bank or an
. in connection with investments in certain mutual funds by IRAs or other qualified
t plans, are offset against management fees charged by the bank to the plans, would

gaion 2000-10A issued July 27, 2000 — Whether allowing the owner of an IRA to
in a limited partnership, in which relatives and the IRA owner in his
rtners, will violate section 4975 of the Code?

REPORTING AND DEECLO REQUIREMENTS

Form 5498 — Section 408(i) 0T t 26 CFR § 1.408-5 requires the trustee of an IRA to make
certain annual reports regarding he Secretary of the Treasury and to the individual for
whom such account is maintained. in i 1

and distributions aggregating $10 or endar year. The report must be furnished to
individuals no later than January 31 of edc O the IRS by June 1. Internal Revenue Service
Form 5498 is the prescribed form for satisfyi§ rting requirements of 408(i) of the IRC
Form 5498 requires the trustee to provide a Ta e of the IRA account assets as of

December 31. This is a relatively easy task for trifly ] gents such as bank accounts and
sets are involved such as real
by closely held corporations.
s, Inc. dated February 24, 1993
the trustee or custodian is responsible for determining the fair market value of the IRA account assets
and can’t evade valuation responsibility by having the participant sign a release, indemnification or
other waiver.

Form W-2P or Form 1099-R — Under 26 CFR § 1.408-7, the trustee of an IRA who makes a
distribution during any calendar year to an individual from such account shall make a report on Form
W-2P (in the case of distributions that are not total distributions) or Form 1099-R (in the case of total
distributions). The report must show the name and address of the person to whom the distribution was
made, the aggregate amount of such distribution, and such other information as is required on the
form. A copy of the form must be given to the individual receiving the distribution by January 31 and a
copy to the IRS by the end of February.

Statement of Required Minimum Distribution — Under 26 CFR § 1.408-8 Q-10, trustees and
custodians of an IRA are required to report information to the IRA account holder with respect to the
minimum amount required to be distributed from the IRA each calendar year. More information
regarding the minimum distribution reporting requirement was furnished by the IRS in Notice 2002-27.
In accordance with this notice, if a minimum distribution is required with respect to an IRA for a
calendar year and the IRA owner is alive at the beginning of the year, the trustee/custodian that held
the IRA as of December 31 of the prior year must provide a statement to the IRA owner by January 31
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of the calendar year regarding the required minimum distribution in accordance with one of two
alternatives.

Alternative One — An IRA trustee/custodian furnishes the IRA owner with a statement of the amount of
d minimum distribution with respect to the IRA for the calendar year and the date by which
must be distributed.

imum distribution with respect to the IRA is required for the calendar year and
unt must be distributed and (2) includes an offer to furnish the IRA owner,
tion of the amount of the required minimum distribution with respect to

ust also inform the IRA owner that the trustee/custodian will
that the IRA owner is required to receive a minimum

Under both alternatives,
be reporting to the IRS

Disclosure Statement — Under 2 4 @)(A)(1), the trustee or custodian of an IRA
account shall furnish a disclosure state by of the trust agreement to the IRA account
holder at least 7 days prior to the earlier establishment or purchase of the IRA account.
However, the trustee/custodian does not ha account holder the disclosure statement
until the date the IRA account is established or P# ed the IRA account holder is given at

may choose to provide the IRA
account holder with an IRS publication that contain ksclosure information in lieu of

providing a disclosure statement. If the disclosure state

date of mailing. The disclosure statement must explain certain itefis in plain language. For example, the
statement should explain when and how the IRA may be revoked, including the name, address, and
telephone number of the person to receive the notice of cancellation. This explanation must appear at
the beginning of the disclosure statement.

REGULATION R

Historically, banks enjoyed a blanket exemption from being required to register as a broker-dealer even
though they engaged in securities activities. This was changed by the Gramm-Leach-Bliley Act (GLBA)
and the Financial Services Regulatory Relief Act of 2006 (FSRRA) and now banks and federal savings
associations must fit their securities activities under at least one of the various statutory exceptions or
regulatory exemptions in order not to be required to register as a broker-dealer. In 2007, the Federal
Reserve Board and the Securities and Exchange Commission issued rules that provided definitions to
various terms in the statutory exceptions and also provided additional exemptions. These rules are
known as Regulation R (Reg. R). Savings associations that continue to engage in securities activities that
do not meet the conditions contained in the various exceptions and exemptions or are outside of the
exceptions or exemptions must register with the SEC as a broker-dealer. What constitutes securities
activities is quite broad.
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Examiners need to have a basic understanding of Reg. R in order to recognize when it is applicable and
to determine if the savings association meets the conditions contained in the various exceptions and
exemptions.

h as stocks, bonds, or mutual funds are subject to Reg. R and will be required to register as
less the IRA activities comply with the terms of one of the statutory exceptions or

of its IRAs, ine of the model trust form that the savings association is utilizing.

If the savings asso i cuSIdian that takes trading or investment orders from the IRA owner
then it should utilize the sickeepi™® agg custody exemption found in Regulation R.

If the savings association is 24 trus kes direction from the IRA owner as to investment orders
then it has a choice of utilizing t activities exception (with terms defined by Regulation
R) or the safekeeping and custody d in Regulation R. The statutory trust activities
exception may be utilized by savings as if they do not have fiduciary powers issued by
OTS.

More details regarding Reg. R are located in oth s['rust and Asset Management.
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Individual Retirement Accounts

Examination Program

EXAMINATION OBJECTIVES

ge the adequacy and/or effectiveness of the administration of individual retitement ac-
Bidae whether:

Fprocedures and internal controls have been established.

t fijke knowledgeable.

e Actions and dCUia oogmcnted and supported.

e Deficiencies are ident! ? corrected.

EXAMINATION PROCEDUR WKP. REF.
LEVEL |

Level I procedures first focus on a review of the exa
of interviews with IRA account personnel to confir
mine if the department’s practices conform to writte
changes in personnel, operations or business practices ha
products or services have been introduced. If items of conce™ uncovered during Level I proce-
dures, or if problems are identified during the preexamination monitoring and scoping, the examiner
may need to perform certain Level II procedures.

y1s and levels of expertise; deter-
ablish whether any significant
; and determine whether new

1. Review examination scoping materials related to the provision of products and
services to individual retirement accounts. Scoping material should include:

e Savings association’s risk profile.

e Relevant PERK documents.

e Previous examination report.

e Work papers from the previous examination.

e Copies of any prototype agreements or forms used by the savings association.

e Board of Directors and other applicable committee minutes.

Exam Date:
Prepared By:
Reviewed By:
Docket #:
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Complaint and litigation files.

WKP. REF.

d and committee minutes to determine if decisions and actions are

3. nd practices related to the provision of products
and/or servic igrviduafilletirement accounts and note any changes since the
previous examinatidi. indisheir adequacy relating to:

Preacceptance process isclpsures and review of account assets,
particularly of accounts't
Administration of accounts (i ynce of contributions, payment of
account expenses, tax withholding opgate, investment allocation
instructions, calculation of minimu tions, and providing
disclosures).
Periodic account reviews, both administratt icable, investment.
Savings association’s investment policy.
Identification of disqualified persons, preventing, cort g, and reporting
prohibited transactions.
The filing of Form 5498, 1099-R, or other required forms.
Valuation of holdings.
Termination of accounts.
Use of proprietary products in discretionary accounts.
Compliance with IRS and OTS law and regulations including OTS fiduciary
regulations (where applicable) or IRS fiduciary conduct regulations.

Exam Date:

Prepared By:

Reviewed By:

Docket #:
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10.

ine the nature and extent of compliance and audit department review or
elated to the provision of products and/or services to individual

ounts. Determine if compliance and audit reviews are effective.

le compliance and audit reports. Note any material deficiencies and

WKP. REF.

Determine the typ
Identify any signifi
offerings since the p

ts, and volumes of individual retirement accounts.
ell as any changes in product or service

Assess whether management and 8

pertise to effectively support the
provision of products and services to '

ctighgent accounts. Note any

If administrative or investment functions have been of b third parties,
assess the selection and oversight process. Review the se P contracts to ensute
that all activities are covered including the fee arrangements.

Assess the review process for use of prototype documents.

If in a community property state, determine that policies and procedures require
spousal consent if someone other than the spouse is designated as beneficiary.

Consider whether the following risk contributors (if applicable) have been
addressed:

¢ Administrative policies, procedures, and practices are consistently applied.

e Comprehensive risk management, audit, and compliance systems include IRAs
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WKP. REF.

and are established and utilized effectively.

anagement reports are generated and utilized appropriately.

ment and administrative personnel are familiar with account details.

11. g csted in securities, determine if policies and procedures
s compliance with broker-dealer exceptions and

e is adequate documentation to demonstrate

jons and exemptions.

exemptions. Also d
compliance with br

The completion of the Level I proceq wvide sufficient information to make a deter-
arg necessary. If no determination can be

made, proceed to Level II.

LEVEL Il

Level II procedures focus on an analysis of IRA account do . The examiner should complete
the appropriate Level II procedures when the completion of Level I procedures do not reveal adequate
information on which to base a conclusion that the institution meets the examination objectives. Nei-
ther the Level I nor the Level II procedures involve significant verification.

12.  Select a sample of accounts for review. A suggested sample might include a selection
of new, seasoned and closed accounts or coverage from different administrative
personnel or business locations. Also consider in the sample accounts holding unique
assets, accounts for which complaints have been lodged with the savings association
or accounts that exhibit identifiable concerns. Determine if:

e Preacceptance process regarding disclosures and review of account assets was
followed, particularly of accounts invested in unique assets.

Exam Date:
Prepared By:
Reviewed By:
Docket #:
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WKP. REF.

e Administration of accounts follows policies and procedures (including
ceptance of contributions, payment of account expenses, tax withholding
ere appropriate, investment allocation instructions, calculation of minimum
ala distributions, and providing disclosures).

¢ of Form 5498, 1099-R, or other required forms.

13. ess the procedures for performing annual valuations.

14. Review and verify the acCurgiifof s applicable management exception reports.
Evaluate management’s e i hailling exceptions.

d beneficiaries who have
uired distribution amount.

15.  Evaluate the procedures for notifying
reached their required beginning date of t

16. Ensure that the savings association has a policy for ens
association parties who handle funds or other property un
savings association are bonded.

Il nonsavings
e control of the

17.  Evaluate the process for determining that prohibitied transactions are not taking place
and how they are addressed if they occur.

18.  Review the process for certifying the information required by the trustee or custodian
to file a Form 5498, including account valuations.

19. If accounts make personal loans to individuals or entities, evaluate the process for
administering the loan and repayment. Consider if:

e Proper direction was obtained in writing.
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A written loan agreement is in place.

sog, cither directly or indirectly.

conside

ooks and records are maintained.

liance with applicable usary laws.

WKP. REF.

e proceeds were not advanced to the account owner or other disqualified

monitored and the possibility of a prohibited transaction is

20. If any accounts hold 1 d
administration process. D

Proper directions are on file to

Title has been obtained and record
custodian of the account.

Appropriate annual valuations are obtaine
Adequate books and records are maintained.

The owner/beneficiary or other disqualifed person 1

that would constitute a prohibited transaction.

of real estate, evaluate the overall

the instition as trustee or

aging in activities

21. Evaluate the procedures for paying expenses of IRA accounts.

22. Determine if adequate information is obtained and maintained on the owner and
beneficiaries, including obtaining proper identification and performance of Office of

Foreign Assets Control (OFAC) checks.

Exam Date:

Prepared By:

Reviewed By:

Docket #:
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WKP. REF.

v the complaint and litigation logs regarding IRA accounts to determine if there
ic problems in the administration of IRA accounts.

If the ¢ i rely on the Level I and Level II procedures or data contained in de-
partment al or external audit reports to form a conclusion, proceed to Level
III.

LEVEL 111

ures that auditors usually perform. Although certain
ompleted, it is not the standard practice of the Of-
uplicate or substitute for the testing performed

Level III procedures include v
situations may require that Level 11
fice of Thrift Supervision (OTS) exami
by auditors.

24. Determine that only cash is accepted as a conti n[Csggit is a rollover from a
qualified plan or another individual retirement JSjggunt.

25. Determine whether the savings association has exclusive authority and discretion to
control and manage the assets of accounts. If it does not, ensure that the account
expressly states who will be responsible for directing investments.

26. Review new accounts to determine whether adequate account acceptance procedures
are utilized, committee approvals are obtained, necessary documents are acquired, and
synoptic information sheets are prepared.

27. For self directed accounts, determine that appropriate direction was obtained for
investment activity, that it was properly documented, and is consistent with
institution policy and applicable law.
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WKP. REF.

v accounts that utilize third-party administrators or are directed by other named
rieg or investment managers. Determine whether necessary authorizations or

1 obtained and on file, that they are proper according to the terms of the

compliance with applicable law.

29. Review file re that initial, annual, and closing account reviews are
complete, adequate|iifocumilited, and performed in a timely manner.

30. Review asset holdings and ac i s for prohibited transactions. If prohibited
transactions are identified, detcrmi ption exists, and procedures are in
effect to assure compliance with t f no exemption exists, assess
management’s efforts to remedy the s#

31. Review closed accounts or plans to determine whcWger g ere closed in

accordance with established procedures and supported Entation. Ensure
that assets have been transferred in a timely manner.

32. For managed accounts, determine that investments are in compliance with investment
policy and that asset allocations are within appropriate parameters.

33. Review for impermissible asset investments. Determine that no prohibited
investments are held, including collectibles and life insurance.

Exam Date:
Prepared By:
Reviewed By:
Docket #:

160P.8 Trust and Asset Management May 2010 Office of Thrift Supervision



Individual Retirement Accounts

Examination Program

WKP. REF.




Individual Retirement Accounts

Examination Program

EXAMINER’S UITRS RATING, SUMMARY, CONCLUSIONS AND
NDATIONS:

&mp

Internal Revenue Wade

R
REF
Law

ion 408
Sectio® 4

Employee Retirement Income Se £ 1974 (ERISA)
Tax Equity and Fiscal Responsibilityfct
Economic Growth and Tax Relief Recon

Pension Protection Act of 2006

Wortker, Retiree, and Employer Recovery Act of 200

Code of Federal Regulations

12 CFR 218 Regulation R
12 CFR 550 Trust Powers (General)
26 CFR 408 Administration of IRA Accounts

Office of Thrift Supervision Publications
FHLBB Resolution 86-277 Exercise of Trust Powers

WKP. REF.

Other

IRS Publication 1048

IRS Publication 590
Exam Date:
Prepared By:
Reviewed By:
Docket #:

160P.10 Trust and Asset Management May 2010 Office of Thrift Supervision



Individual Retirement Accounts

Examination Program

WKP. REF.

WORJK PAPER ATTACHMENTS - 160P

o@dc Questions

uestions is offered merely as a tool and reference for the examiner and is not a
ination process.

e Do policies and 1##Ccg re that specific documents be obtained in order for an
account to be opened c disclosures are to be given to the customer?

e Is the nature and compleX

nt considered, including the ability of personnel to
properly administer it and thd i

estment?

e s the potential profitability of the accoug

e Isan account opening checklist used?

es considered?

e When real estate is an investment, are potential e

Account Acceptance

e Have guidelines for account acceptance been established?

e Are the assets of all new accounts reviewed within 60 days of acceptance?

e Does the board of directors or its designated committee approve all new accounts?

e s the approval documented in the appropriate minutes?

e Are original or certified copies of governing instruments obtained?

e Are other supporting documents obtained as necessary?

Successor Appointments

e Is proof obtained of the prior institution’s removal or resignation?

e Are the prior institution’s activities reviewed?

e Are procedures in place to ensure that all assets have been received?

e Does the department obtain indemnification from the prior institution and/or the account
owner or beneficiaries for prior activities?
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WKP. REF.

beneficiaries?

e Are tickler files maint: g to the preparation and timely execution of future duties?

e Are adequate controls the timely recording of assets and liabilities received?

required for various actions, maintai

e Is appropriate evidence of ownership time assets held?

e Are required notifications timely filed or distribu

e Are appropriate approvals by the board of directors committee obtained and

documented?

e Do procedures require obtaining appropriately executed account documents?

e Are procedures and controls in place to identify and review tax filing requirements for
accounts and is the tax information entered into the institution’s recordkeeping system on a
timely basis?

e Are closed accounts removed from the accounting system on a timely basis?

e Is there evidence in the board or committee minutes indicating that each account was formally
accepted?

e Is there evidence that timely annual administrative reviews are performed?

e s there evidence that timely investment reviews are performed annually when required?

e Are there specific procedures for annually valuing the holdings of each account?

Exam Date:
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Account Reviews

pplicable, are procedures in place to ensure that annual account reviews are timely

ts timely reviewed and ratified by the board of directors or a designated

iciently documented and approved?

e Is proper documenta

e Are account closings reviewed and tojnag ovals recorded in appropriate committee
minutes?

e Are closed accounts promptly removed fro . accounting system?

Prohibited Transactions

e Does the institution have procedures to identify persons
persons as defined by the Internal Revenue Code?

e Are only permitted investments held in accounts?

e Did transactions with a disqualified person involved the:
— Sale, exchange or lease of property?
— Lending of money or other extension of credit?

— Furnishing of goods, services or facilities?

— Transfer to, or use of assets by or for the benefit of such party?

e Did the institution:

— Deal with account assets for its own account or in its own interest?

— Act in any capacity involving an account on behalf of a party whose interests are adverse to
those of the account owner or beneficiaries?

— Identify and monitor disqualified persons?

e Do any accounts hold life insurance contracts?
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e account owner using the account property for personal benefit or gain from activities
of the account?

itted investments held by the accounts?

ciation offers premiums, “finder’s fees,” or related incentives to third parties
ablishing IRA accounts, does it conform to conditions specified by the

b

Does the policy discuss the process for t jetary or affiliated products in
discretionary accounts?

e Does the policy discuss overall portfolio guidelin cntage distribution among
types of investments relative to account objectives:

e Does the policy outline standards and procedures to eval™® onitor asset quality?

e Does the policy outline the process and criteria for selecting and evaluating potential
investments?

e Does the policy outline the process for monitoring existing investments?

e Does the policy outline the documentation requirements to support investment decisions?

e Does the policy discuss diversification guidelines and requirements?

e Does the policy establish standards for the acceptance and disposition of substandard assets?

e Does the policy outline the standards for developing and amending approved lists of
investments?

e Does the policy address the requirements for authorization and clearance of account
overdrafts?

Exam Date:
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e Dogs the policy establish standards for the selection and use of broker-dealers?

tline the process for approving deviations from established policy
process for monitoring policy deviations?

e Are timcNgnitg ual reviews performed?

Investment Obje

e Does the investment
beneficiary ages, accou:

ction progies consider income and liquidity requirements, tax status,

=

e Does the process provide fof¥h g€y kction plan to achieve investment goals, including

e s the development and implementation o i Ml strategies to meet stated
investment objectives timely?

e Do deviations from approved investment strategies req ation and approval?

Unique Investments

¢ Do any accounts hold nontraditional or unique investments such as collectibles, real estate,
limited partnerships, personal loans, closely held interests, etc.?

e Is there proper direction on file for these investments?

e Are these investments propetly valued annually?

e If real estate is involved, does the account owner have any involvement with the property?

e Does the fee generated justify the services provided?

e Are any collectible holdings limited to authorized bullion coins?

e If personal loans are held, is the loan performing as agreed?

e Is there any unrelated business income derived from carrying on a business or engaging in
debt financing?
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Regulation R

o icies and procedures been adopted addressing Reg. R?

| calculations performed within 60 days of calendar yearend?

o jon is performed on an individual account basis, is the
t 50% of total compensation?
o pggformed on all accounts collectively, is the relationship

t t@ use this test in lieu of the chiefly

JFSI ot it acts solely in a directed capacity, all
and no employee receives compensation
cyillmnance?

compensated test), has the institutio
trades are placed through a registere
that is correlated to the account, its hold

e Are the results of these tests properly documented
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