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I .   SUMMARY 

P u r s u a n t  t o  12 U .S .C . §§ 93b , 504 , and 1 8 1 8 ( i ) 2 t h e  

C o m p tr o l le r  o f  t h e  C u rre n c y  ( " C o m p tro l le r " )  a s s e s s e s  a c i v i l   

money p e n a l t y  ("CMP") a g a i n s t  t h e  R e sp o n d e n t, P r e s to n  J .  B ro o k s ,  

fo rm e r  P r e s i d e n t  and  C hairm an o f  t h e  B oard o f  t h e  F i r s t  N a t io n a l   

Bank o f  D e p o r t, D e p o r t,  T ex as ( "FN B -D eport" o r  " B a n k " ) , f o r   

v i o l a t i o n s  o f  law , u n s a f e  o r  unsound  p r a c t i c e s  an d  b re a c h  o f   

f i d u c i a r y  d u ty .  A f t e r  f u l l y  c o n s id e r in g  th e  r e c o r d  i n  t h i s  c a s e   

and  t h e  s t a t u t o r y  f a c t o r s  f o r  d e te r m in in g  t h e  am ount o f  a CMP s e t   

f o r t h  a t  12 U .S .C . §§ 9 3 ( b ) ,  504 , and  1 8 1 8 ( i)  t h e  C o m p tr o l le r   

a s s e s s e s  R e sp o n d e n t a  CMP in  t h e  am ount o f  $ 1 8 ,0 0 0 . 

1 t h r o u g h o u t  t h i s  D e c is io n  t h e  A d m in is t r a t iv e  Law J u d g e 's   
( " A L J 's " )  Recommended D e c is io n  w i l l  b e  c i t e d  a s  "A L J-D ," t h e   
OCC's e x c e p t io n s  t o  t h e  A L J 's  Recommended D e c is io n  w i l l  be  c i t e d   
a s  " E x c p . ,"  t h e  OCC e x h i b i t s  w i l l  b e  c i t e d  a s  "OCCX- " and   
e x c e r p t s  from  t h e  h e a r in g  t r a n s c r i p t s  w i l l  b e  c i t e d  a s  "T R ." 

2 S e c t io n s  12 U .S .C . §§ 93b , 504 and  1 8 1 8 ( i )  a u t h o r i z e  t h e   
C o m p tr o l le r  t o  a s s e s s  c i v i l  money p e n a l t i e s  a g a i n s t  ban k   
a f f i l i a t e d  p e r s o n s  b a se d  on v i o l a t i o n s  o f  law  o r  r e g u l a t i o n  and  
c e r t a i n  u n s a f e  o r  unsound  p r a c t i c e s  and  b r e a c h e s  o f  f i d u c i a r y   
d u ty .  



2

I I .  INTRODUCTION 

On S e p tem b er 9 , 1991 , t h e  O f f i c e  o f  t h e  C o m p tr o l le r  o f  t h e   

C u rre n c y  ("OCC") i s s u e d  a N o tic e  o f  A sse ssm e n t o f  C i v i l  Money  

P e n a l ty  ( "N o t i c e " ) a g a i n s t  R e sp o n d e n t i n  t h e  am ount o f  $ 2 5 ,0 0 0 .3 *  

The N o tic e  c h a rg e d  R esp o n d en t w i th  u n s a f e  and  u n so u n d  p r a c t i c e s   

w i th  r e s p e c t  t o  c e r t a i n  w ire  t r a n s f e r s  t h a t  R e sp o n d e n t e x e c u te d   

The N o tic e  a l s o  c h a rg e d  R e sp o n d e n t w ith  v i o l a t i o n s  o f  12 U .S .C .  

§§ 24 (7), 4  6 0 ,5 375b .6 

3 On S e p te m b e r 9 , 1991 , th e  OCC a l s o  i s s u e d  a N o t ic e  o f   
I n t e n t i o n  t o  P r o h i b i t  F u r th e r  P a r t i c i p a t i o n ,  b r o u g h t  u n d e r  t h e   
p r o v i s i o n s  o f  12 U .S .C . § 1 8 1 8 (e ) .  The OCC c e r t i f i e d  t h e  A L J 's   
Recommended D e c is io n  in  t h e  rem o v a l a c t i o n  t o  t h e  B oard  o f   
G o v e rn o rs  o f  t h e  F e d e r a l  R e se rv e  S ystem  f o r  a d e t e r m i n a t i o n  o f   
w h e th e r  a rem o v a l o r d e r  s h a l l  b e  i s s u e d ,  p u r s u a n t  t o  12 U .S .C . 
§ 1 8 1 8 ( e ) ( 4 ) .  C o n s e q u e n tly ,  i s s u e s  r e l a t i n g  t o  t h e  rem o v a l  
a c t i o n  a r e  n o t  a d d r e s s e d  in  t h i s  d e c i s i o n .  

4 
E n fo rc e m e n t C o u n se l a l l e g e d  t h a t  R e sp o n d e n t h a d  v i o l a t e d   

12 U .S .C . § 2 4 (7 )  b e c a u s e  th e  Bank had  e n g ag e d  i n  im p e r m is s ib le   
r e a l  e s t a t e  b r o k e r a g e  a c t i v i t i e s .  T h ese  a c t i v i i t e s  w ere  b ro u g h t   
t o  t h e  B ank’ s  a t t e n t i o n  i n  1985 and  t h e  a c t i v i t y  w as s to p p e d .  

R e sp o n d e n t a rg u e d  i n  b r i e f s  s u b m it te d  t o  t h e  ALJ t h a t  a s s e s s m e n t   
o f  a  c i v i l  money p e n a l ty  b a se d  on t h e  v i o l a t i o n  o f   
12 U .S .C . § 2 4 (7 )  d e s c r ib e d  in  t h e  N o t ic e  i s  now b a r r e d  by  th e   
g e n e r a l  s t a t u t e  o f  l i m i t a t i o n s  c o n ta in e d  a t  28 U .S .C  § 2 4 62 . 
The ALJ c o n c lu d e d  t h a t  28 U .S .C  § 2462 d o e s  n o t  b a r  a s s e s s m e n t  o f   
a c i v i l  money p e n a l t y  b a s e d  on t h e  v i o l a t i o n  o f  12 U .S .C . § 24 (7 )  
t h a t  o c c u r r e d  i n  1984 , s in c e  28 U .S .C  § 2462 by  i t s  te rm s  o n ly   
a p p l i e s  t o  a  " p r o c e e d in g  f o r  t h e  e n fo rc e m e n t o f  any  c i v i l  f i n e . "   
ALJ-D a t  1 1 -1 4 , q u o t in g  28 U .S .C .S  § 2462 (1990) (e m p h a s is   
a d d e d ) .  B ut s e e . U n ite d  S t a t e s  v .  M eyer, 808 F .2 d  912 , 914 ( 1 s t   
C i r .  1987) (N o tin g  w ith  a p p ro v a l  t h a t  t h e  p a r t i e s  h ad  assum ed   
t h a t  28 U .S .C  § 2462 " a t  l e a s t  r e q u i r e s  t h a t  any  a d m i n i s t r a t i v e   
a c t i o n  a im ed a t  im p o s in g  a c i v i l  p e n a l ty  . . .  b e  b r o u g h t  w i th in   
f i v e  y e a r s  o f  t h e  a l l e g e d  v i o l a t i o n . " ) .  

R e sp o n d e n t d id  n o t  f i l e  e x c e p t io n s  t o  t h e  A L J 's  recom m ended  
d e c i s i o n  a n d , t h e r e f o r e ,  may be deemed p u r s u a n t  t o  12 C .F .R . 
§ 1 9 .3 9 ( b ) ( 1 )  t o  h a v e  w a iv ed  an f u r t h e r  c o n s i d e r a t i o n  o f  t h e   
s t a t u t e  o f  l i m i t a t i o n s  i s s u e .  M o reo v er, t h e  C o m p tr o l le r  h a s   
d e te rm in e d  n o t  t o  a s s e s s  c i v i l  money p e n a l t i e s  a g a i n s t  R e sp o n d e n t  
b a se d  on t h e  a l l e g e d  v i o l a t i o n  o f  12 U .S .C . § 2 4 (7 )  d e s c r i b e d  in   
t h e  N o t ic e .  C o n s e q u e n tly ,  t h e  C o m p tro l le r  n e e d  n o t  a d d r e s s  t h i s   
i s s u e  in  t h i s  c a s e .  
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A.  F a c ts  

1 . R e g a rd in g  t h e  R e s p o n d e n t 's  A l le g e d  U n sa fe  o r  
U nsound P r a c t i c e s  and  B re a c h  o f  F id u c ia r y  D uty  
I n v o lv in g  C e r ta in  W ire T r a n s f e r s  

On O c to b e r  31 , 1989 , R e sp o n d e n t i n i t i a t e d  an d  e x e c u te d  a  

w i r e  t r a n s f e r  o f  Bank fu n d s  i n  t h e  am ount o f  $ 5 ,0 0 0  from  t h e   

B a n k 's  c o r r e s p o n d e n t  a c c o u n t  w i th  T ex as  In d e p e n d e n t  Bank ("T IB ")  

t o  a  t r u s t  a c c o u n t ,  known a s  " th e  Herman J a c o b s  T r u s t "  ( " J a c o b s   

T r u s t " )  f o r  w h ich  R e sp o n d e n t i s  a b e n e f i c i a r y  and  R e s p o n d e n t 's   

m o th e r  and  s i s t e r  a r e  c o - t r u s t e e s .  OCCX-8 th ro u g h  23 ; TR a t  5 9 - 

6 4 , 115 , 1 2 0 -1 2 4 , 1 4 1 -1 5 5 . A lth o u g h  t h e  B a n k 's  c o r r e s p o n d e n t   

a c c o u n t  a t  TIB r e c e i v e d  a d e b i t  i n  t h e  am ount o f  $ 5 ,0 0 0  on  

O c to b e r  3 1 , 1989 , t h e  e n t r y  was n o t  r e c o r d e d  on t h e  B a n k 's   

r e c o r d s  u n t i l  Novem ber 14, 1989. 

L a t e r  i n  t h e  d ay  oh O c to b e r  3 1 , R e sp o n d e n t i n i t i a t e d  and   

e x e c u te d  a n o th e r  w ire  t r a n s f e r  o f  Bank fu n d s  in  t h e  am ount o f  

5 S e c t io n  60 a u t h o r i z e s  a n a t i o n a l  b a n k 's  b o a rd  o f  d i r e c t o r s   
t o  d e c l a r e  a d iv id e n d  o f  so  much o f  t h e  n e t  p r o f i t s  o f  t h e  b an k   
a s  th e y  ju d g e  e x p e d ie n t ,  " e x c e p t  t h a t  u n t i l  t h e  s u r p l u s  fu n d  o f   
su c h  a s s o c i a t i o n  [ e q u a l s  i t s  c a p i t a l ] ,  no d iv id e n d s  s h a l l  be   
d e c l a r e d  u n l e s s  t h e r e  h a s  b een  c a r r i e d  t o  t h e  s u r p l u s  fu n d  . . .  
[ a t  l e a s t ]  o n e - t e n th  o f  . . . i t s  n e t  p r o f i t s  o f  t h e  p r e c e d in g   
tw o c o n s e c u t iv e  [ y e a r s ] .  12 U .S .C .A . § 6 0 (a )  (W est 1 9 8 9 ) . In   
a d d i t i o n ,  " [ t ] h e  a p p ro v a l  o f  t h e  C o m p tr o l le r  o f  t h e  C u rre n c y   
s h a l l  be  r e q u i r e d  i f  t h e  t o t a l  o f  a l l  d iv id e n d s  d e c l a r e d  by su c h   
a s s o c i a t i o n  in  any  c a l e n d a r  y e a r  s h a l l  e x c e e d  t h e  t o t a l  o f  i t s   
n e t  p r o f i t s  o f  t h a t  y e a r  com bined w i th  i t s  r e t a i n e d  n e t  p r o f i t s   
o f  t h e  p r e c e d in g  tw o y e a r s  . . . . "  12 U .S .C .A . § 6 0 (b ) (W est 
1 9 8 9 ) . 

6 S e c t io n  375b , i n t e r  a l i a , p r o h i b i t s  a bank  from  m aking   
lo a n s  t o  i t s  e x e c u t iv e  o f f i c e r s  o r  d i r e c t o r s  u n l e s s  t h e  te r m s  o f   
t h e  lo a n s  a r e  s u b s t a n t i a l l y  t h e  sam e a s  t h o s e  f o r  c o m p a ra b le   
t r a n s a c t i o n s  w i th  o t h e r  p e r s o n s  and  t h e  lo a n s  do n o t  in v o lv e  m ore  
th a n  t h e  n o rm al r i s k  o f  re p a y m e n t. 12 U .S .C .A . § 375b (W est  
1 9 8 9 ) . 
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$ 1 8 ,1 5 0  from  t h e  B a n k 's  c o r r e s p o n d e n t  a c c o u n t  w i th  TIB t o  t h e   

J a c o b s  T r u s t .  Once a g a in  t h e  B a n k 's  c o r r e s p o n d e n t  a c c o u n t  a t   

TIB r e c e iv e d  a d e b i t  e n t r y  i n  t h e  am ount o f  $ 1 8 ,1 5 0  on O c to b e r   

31 , 1989 , b u t  t h e  e n t r y  was n o t  r e f l e c t e d  on t h e  B a n k 's  r e c o r d s   

u n t i l  November 14 , 1989. 

S i m i l a r l y ,  on November 8 , 1989 , R e sp o n d e n t i n i t i a t e d  and   

e x e c u te d  a  w ir e  t r a n s f e r  o f  Bank fu n d s  i n  t h e  am ount o f  $700 from   

t h e  B a n k 's  c o r r e s p o n d e n t  a c c o u n t  w ith  TIB t o  t h e  a c c o u n t  o f   

R e s p o n d e n t 's  s i s t e r - i n - l a w  a t  a bank  in  A u s t in ,  T e x a s . OCCX-8;  

OCCX-33 th ro u g h  4 1 ; TR 6 0 -7 3 , 115 . A lso  on Novem ber 8 , 1989 ,  

R e sp o n d e n t i n i t i a t e d  and e x e c u te d  a w ire  t r a n s f e r  o f  Bank fu n d s   

in  t h e  am ount o f  $300 from  t h e  B a n k 's  c o r r e s p o n d e n t  a c c o u n t  w i th   

TIB t o  t h e  a c c o u n t  o f  R e s p o n d e n t ' s  b r o t h e r  a t  t h e  same b a n k  in   

A u s t in ,  T e x a s . T h ese  t r a n s f e r s  w ere  n o t  c h a rg e d  a g a i n s t  t h e   

a p p r o p r i a t e  a c c o u n t  w ith  t h e  Bank u n t i l  D ecem ber 2 9 , 1989 . 

2 .  R e g a rd in g  R e s p o n d e n t 's  A lle g e d  V i o l a t i o n  o f  12 U .S .C . 
§ 60 

On A u g u st 15 and  Decem ber 19 , 1989 , t h e  B o a rd , i n c lu d in g   

R e sp o n d e n t, a p p ro v e d  d iv id e n d s  i n  t h e  am ounts o f  $ 3 6 ,5 2 0 .5 4  and   

$ 4 0 ,0 0 0 , r e s p e c t i v e l y .  OCCX-60; TR 234 , 235 . T h ese  d iv id e n d s   

when com bined w i th  d iv id e n d s  made on F e b ru a ry  17 and  May 12 , 

1989 , e x c e e d e d  t h e  am ount p e r m i s s ib l e  f o r  t h e  Bank u n d e r   

12 U .S .C . § 60 by  $ 6 3 ,7 3 6 . OCCX-7 and 4 2 ; TR 217, 218 . 

A l l  t h e  d iv id e n d s  w ere  p a id  by t h e  Bank t o  D e p o rt  

B a n c s h a re s ,  I n c .  ( " D B I" ) . (OCCX-7, p . 1 ; OCCX-8, p .  11; 
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OCCX-70). The Bank was a w h o lly  owned s u b s i d i a r y  o f  D B I.7 DBI  

in  t u r n  i s  a  w h o lly  owned s u b s id i a r y  o f  D e p o rt F i n a n c i a l  Company,  

I n c .  ("DFC") f o r  w h ich  R e sp o n d e n t was a c o n t r o l l i n g  and  p r i n c i p a l   

s h a r e h o l d e r .  OCCX-2, a t  A -14 ; OCCX-3 a t  5 , 6 ; OCCX-52. 

DBI and  DFC h ad  s to c k  lo a n s  w h ich  w ere  renew ed  and  com bined  

u n d e r  a  Loan A greem en t d a te d  November 9 , 1987 , b e tw een  DBI, DFC  

and T ex as  In d e p e n d e n t  Bank, i n  t h e  p r i n c i p a l  am ount o f  $797 ,000   

("L oan A g re e m e n t" ) . OCCX-50; TR 132. P u r s u a n t  t o  p r o v i s i o n s  o f   

Loan A g reem en t, R e sp o n d e n t a g re e d  t o  p e r s o n a l l y  g u a r a n te e  paym ent  

o f  a l l  o b l i g a t i o n s  o f  DBI and DFC t o  T IB . OCCX-50, p p . 3 and  10.  

As a  g u a r a n to r  an d  o b l ig a t e d  p a r t y ,  R e sp o n d e n t was j o i n t l y  and   

s e v e r a l l y  l i a b l e  f o r  t h e  e n t i r e  d e b t  o f  DBI and  DFC. OCCX-50, p .  

10 . Upon t h e  d e f a u l t  o f  DBI a n d /o r  DFC, TIB c o u ld  f o r e c l o s e  on  

th e  DFC s to c k  h e ld  by R e sp o n d en t and assum e c o n t r o l  o f  DEC, DBI, 

and t h e  B ank. OCCX-50. 

The OCC re v ie w e d  t h e  d iv id e n d s  d e c l a r e d  and  p a id  by th e  Bank  

d u r in g  1989 a s  p a r t  an  o f f - s i t e  e x a m in a t io n  o f  t h e  Bank a s  o f   

M arch 1 , 1990 . TR 207 . As a r e s u l t  o f  t h e  a n a l y s i s  c o n d u c te d   

d u r in g  t h e  M arch 1 , 1990, o f f - s i t e  e x a m in a t io n ,  t h e  OCC c i t e d  th e   

Bank f o r  v i o l a t i o n s  o f  12 U .S .C . § 60 . OCCX-7, p p . 1. and  3.  

R e sp o n d e n t r e q u e s t e d  r e t r o a c t i v e  a p p ro v a l  by t h e  OCC o f  t h e   

i l l e g a l  d iv id e n d .  OCCX-8, p p . 2 , 11; OCCX-69; TR 157 , 218 . In  a  

l e t t e r  d a te d  A u g u s t 3 , 1990, t h e  OCC d e n ie d  R e s p o n d e n t 's  r e q u e s t   

f o r  r e t r o a c t i v e  a p p ro v a l  o f  th e  1989 d iv id e n d  b a s e d  on t h e  B a n k 's  

7 The F e d e r a l  D e p o s i t  I n s u r a n c e  C o r p o r a t io n  was a p p o in te d   
r e c e i v e r  f o r  t h e  Bank on J u ly  9 , 1992. 
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weak e q u i t y  c a p i t a l  p o s i t i o n ,  l a r g e  am ount o f  h ig h  r i s k  a s s e t s ,   

and  t h e  OCC's c o n c e rn s  r e g a r d in g  m an a g e m e n t's  a d m i n i s t r a t i o n  o f   

t h e  B ank. OCCX-69, 70 ; TR 158 , 159. 

On O c to b e r  21 , 1990, t h e  Bank e n t e r e d  i n t o  an O rd e r  t o  C ease   

and  D e s i s t  ("C&D") .  OCCX-73 and 7 4 ; TR 160 . U nder t h e  te rm s  o f   

t h e  C&D, t h e  B oard  was r e q u i r e d  t o  r e im b u rs e  t h e  Bank f o r  th e   

d iv id e n d s  d e c l a r e d  and p a id  in  e x c e s s  o f  t h e  l i m i t a t i o n s  im posed   

by 12 U .S .C . § 6 0 , p lu s  i n t e r e s t  on t h e  am ount o f  t h e  e x c e s s   

d iv id e n d .  OCCX-74, A r t i c l e  X II , p . 16 ; TR 160 , 161 . On Decem ber  

2 8 , 1990 , t h e  s i x  Bank d i r e c t o r s ,  i n c lu d in g  R e sp o n d e n t, p a id  t h e   

Bank th e  sum o f  $ 6 3 ,7 3 6 .0 2 , w i th o u t  t h e  a d d i t i o n a l  r e q u i r e d   

i n t e r e s t  p ay m en t, a s  r e s t i t u t i o n  f o r  paym ent o f  t h e  i l l e g a l   

d iv id e n d .  OCCX-74; TR 163. 

3 . R e g a rd in g  R e s p o n d e n t 's  A lle g e d  V i o l a t i o n  o f  12 U .S .C . 
§ 375b 

The B o a r d 's  m in u te s  i n d i c a t e  t h a t  on O c to b e r  3 1 , 1989 , t h e   

B oard  a p p ro v e d  a lo a n  t o  R esp o n d en t from  t h e  Bank, in  t h e  am ount  

o f  $ 1 8 ,1 5 0 . OCCX-24, 27 ; TR a t  118, 345 . The B a n k 's  g e n e r a l   

l e d g e r  i n d i c a t e s  t h a t  t h e  lo a n  was n o t  booked  u n t i l  Novem ber 9 ,  

1989 . OCCX-24; TR a t  1 1 9 -1 2 1 . The p ro c e e d s  from  t h e  lo a n  w ere   

ad v an c ed  on November 9 , 1989 . OCCX-24. 

The te rm s  o f  t h e  R e s p o n d e n t 's  lo a n  a r e  c o n s id e r e d   

p r e f e r e n t i a l  b e c a u s e  th e  n o te  w ould t a k e  a p p ro x im a te ly  110 m onths  

(m ore th a n  n in e  y e a r s )  t o  a m o r t iz e .  OCCX-5, p . 2 , OCCX-8 a t  2 6 ;  

OCCX-27; TR a t  118 . In  a d d i t i o n ,  t h e  n o te  was c l a s s i f i e d  
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s u b s ta n d a r d  b e c a u s e  t h e r e  was a l a c k  o f  c u r r e n t  f i n a n c i a l   

in f o r m a t io n  on R e sp o n d e n t a t  t h e  t im e  th e  lo a n  was g r a n t e d .  

OCCX-5 a t  2 , A -I . In  a d d i t i o n ,  a s  i t  t u r n e d  o u t ,  R e sp o n d e n t was  

f i n a n c i a l l y  i l l i q u i d ,  h ad  num erous and  c o n t in u o u s  o v e r d r a f t   

p ro b le m s , and  had  a  h ig h  l e v e l  o f  c o n t in g e n t  l i a b i l i t i e s ;   

R e s p o n d e n t 's  c r e d i t  q u a l i t y  d id  n o t  s u p p o r t  an  e x te n s io n  o f   

c r e d i t  on t h e  te rm s  g r a n t e d ;  and  R esp o n d en t f a i l e d  t o  p r o v id e  an  

a p p r a i s a l  o f  t h e  v a lu e  o f  t h e  c o l l a t e r a l  w h ich  s e c u r e d  t h e  lo a n   

a t  t h e  t im e  h i s  e x te n s io n  o f  c r e d i t  was g r a n t e d .  OCCX-8 a t  3 , 7 ,  

2 1 -2 2 , 2 6 ; OCCX-27; TR a t  118 , 124 , 1 2 6 -1 2 7 , 1 3 7 -1 3 8 . 

G e n e r a l ly ,  t h e  Bank d i s b u r s e s  lo a n  p r o c e e d s  e i t h e r  i n  t h e   

form  o f  a c a s h i e r ' s  c h e c k  t o  t h e  b o rro w e r  ( o r  a  t h i r d  p a r t y )  o r   

d i r e c t l y  i n t o  t h e  b o r r o w e r 's  a c c o u n t  a t  t h e  B ank. TR 130 . On  

Novem ber 14, 1989 , t h e  p ro c e e d s  from  th e  lo a n  w ere  d e p o s i t e d   

d i r e c t l y  i n t o  t h e  B a n k 's  c o r r e s p o n d e n t  a c c o u n t .  OCCX-8, p .  26 ;  

OCCX-26; TR 56 , 129 . 

B.  H earin g  b e fo r e  th e  A d m in is tr a t iv e  Law Judge 

A h e a r in g  w as h e ld  on t h e  N o tic e  b e f o r e  an  a d m i n i s t r a t i v e   

law  ju d g e  ("AL J") on S ep tem b er 22 and  23 , 1992 . D u rin g  t h e   

h e a r in g ,  C o u n se l f o r  t h e  OCC's E n fo rc em e n t and  C o m p lian ce   

D iv i s io n  ("E n fo rc e m e n t C o u n se l" )  o b je c te d  t o  p e r m i t t i n g   

R e sp o n d e n t t o  t e s t i f y  on th e  g ro u n d s  t h a t  R e sp o n d e n t h ad  a s s e r t e d   

h i s  F i f t h  Amendment r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  d u r in g  a  

p r e - h e a r i n g  d e p o s i t i o n .  The ALJ o v e r r u le d  E n fo rc e m e n t C o u n s e l 's   

o b j e c t i o n s  and  p e r m i t t e d  R e sp o n d e n t t o  t e s t i f y .  
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The ALJ c e r t i f i e d  h i s  Recommended D e c is io n  t o  t h e  

C o m p tr o l le r  on  M arch 2 1 , 1993. The ALJ p ro p o s e d  a CMP o f  $ 3 ,5 0 0 ,  

b a s e d  on f i n d i n g s  t h a t  R esp o n d en t w as l i a b l e  f o r  v i o l a t i o n s  o f   

12 U .S .C . §§ 2 4 ( 7 ) ,  60 and  375b. The ALJ a l s o  c o n c lu d e d  t h a t   

R e sp o n d e n t w as n o t  l i a b l e  f o r  any  u n s a f e  o r  u n so u n d  p r a c t i c e s   

in v o lv in g  t h e  w ire  t r a n s f e r s  d e s c r ib e d  in  t h e  N o t ic e .  

E n fo rc e m e n t C o u n se l f i l e d  e x c e p t io n s  t o  t h e  AL J 's   

Recommended D e c is io n .  E n fo rc em e n t C o u n se l e x c e p te d  t o :  (1) t h e   

ALJ a l lo w in g  R e sp o n d e n t t o  t e s t i f y  a t  t h e  h e a r i n g ;  (2) t h e  AL J ' s   

c o n c lu s io n  t h a t  R e sp o n d e n t was n o t  l i a b l e  f o r  u n s a f e  and unsound   

p r a c t i c e s  i n v o lv in g  c e r t a i n  w ire  t r a n s f e r s  h e  made t o  m embers o f   

h i s  f a m i ly ;  (3) t h e  AL J ' s  c o n c lu s io n  t h a t  s e c o n d  t i e r  p e n a l t i e s   

w ere  n o t  a p p l i c a b l e  t o  R e s p o n d e n t 's  v i o l a t i o n s  o f  12 U .S .C . § 60 ;  

and  (4) t h e  am ount o f  t h e  CMP. E xcp . a t  3 - 9 ,  13 , 6 0 -7 3 . 

R e sp o n d e n t d id  n o t  f i l e  e x c e p t io n s  t o  t h e  AL J ' s  Recommended  

D e c is io n .  

I I I .   ISSUES 

The AL J ' s  Recommended D e c is io n  and  E n fo rc e m e n t C ounsel ' s   

e x c e p t io n s  t h e r e t o  r a i s e  t h e  fo l lo w in g  i s s u e s .  

1 .  W hether R e s p o n d e n t 's  te s t im o n y  was p r o p e r l y  a d m i t te d   

i n t o  e v id e n c e .  

2 .  W hether t h e  AL J ' s  p r o p e r ly  c o n c lu d e d  t h a t  R e sp o n d e n t  

was n o t  l i a b l e  f o r  u n s a f e  and  unso u n d  p r a c t i c e s   

in v o lv in g  c e r t a i n  w ire  t r a n s f e r s .  
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3 .  W hether t h e  ALJ a p p l i e d  t h e  p r o v i s i o n s  o f  12 U .S .C . 

§§ 9 3 ( b ) ( 2 ) ,  5 0 4 (b ) and 1 8 1 8 ( i ) ( 2 ) (b) c o r r e c t l y  w i th   

r e s p e c t  t o  R e s p o n d e n t 's  c o n d u c t .  

4 .  The am ount o f  t h e  a s s e s s m e n t .  

IV .  DISCUSSION 

A.  R e sp o n d en t's  T estim ony Was P ro p er ly  A dm itted  i n t o  E v id en ce  

E n fo rc e m e n t C o u n se l a rg u e s  t h a t  R e s p o n d e n t 's  t e s t im o n y   

d u r in g  t h e  h e a r in g  b e f o r e  t h e  ALJ s h o u ld  b e  s t r i c k e n  b e c a u s e :  

(1) he  r e f u s e d  t o  g iv e  t e s t im o n y  d u r in g  a p r e - h e a r i n g  d e p o s i t i o n ,   

a s s e r t i n g  h i s  F i f t h  Amendment r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n ;   

and (2) h e  f a i l e d  t o  com ply w ith  t h e  OCC's r u l e s  o f  p r o c e d u r e  a t   

12 C .F .R . § 1 9 .3 2  r e g a r d in g  p r e - h e a r i n g  s t a t e m e n t s .  E x cp . a t  3 -

9 . 

1 .  The F i f t h  Amendment A rgum ent 

A lth o u g h  t h e  F i f t h  Amendement p r i v i l e g e  a g a i n s t  s e l f -  

i n c r i m i n a t i o n  a p p l i e s  t o  a d m i n i s t r a t i v e  a s  w e l l  a s  c i v i l  and   

c r im in a l  l i t i g a t i o n ,  a p a r t y  may n o t  r e f u s e  t o  be  ex am in ed   

a l t o g e t h e r ,  b u t  r a t h e r  m ust in v o k e  t h e  p r i v i l e g e  a s  t o  s p e c i f i c   

q u e s t io n s  when and  a s  p o s e d . See M a tin  I . Kam insky, P r e v e n t in g   

U n f a i r  U se o f  t h e  P r i v i l e g e  A g a in s t  S e l f - I n c r i m i n a t i o n  o f  P r i v a t e  

C i v i l  L i t i g a t i o n :  A C r i t i c a l  A n a ly s i s , 39 B rook . L. R ev . 121 ,  

122, 1 3 9 -1 4 2 . A p a r t y  who in v o k e s  t h e  p r i v i l e g e  d u r in g  d i s c o v e r y   

may be  p r o h i b i t e d  from  t e s t i f y i n g  a s  t o  t h a t  m a t t e r  a t  t r i a l . 

E n fo rc e m e n t C o u n se l a rg u e s  t h a t  R e s p o n d e n t ' s  t e s t im o n y  a t   

t h e  h e a r in g  s h o u ld  be s t r i c k e n  b e c a u s e  R e sp o n d e n t r e f u s e d  t o  
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a n sw e r q u e s t io n s  p o se d  t o  him  d u r in g  a d e p o s i t i o n .  B ecau se  t h e   

d e p o s i t i o n  w as n o t  a d m it te d  i n t o  e v id e n c e ,  i t  c a n n o t  b e   

d e te rm in e d  w h e th e r  R e sp o n d e n t im p ro p e r ly  t e s t i f i e d  t o  m a t t e r s  a t   

t h e  h e a r i n g  f o r  w hich  h e  had  p r e v io u s ly  c la im e d  t h e  p r i v i l e g e .   

C o n s e q u e n tly ,  b e c a u s e  t h e  E n fo rc em e n t and  C o m p lian ce  D iv i s io n  h a s   

t h e  b u rd e n  o f  p r o o f  on t h i s  i s s u e ,  E n fo rc e m e n t C o u n s e l 's  m o tio n   

t o  s t r i k e  R e s p o n d e n t 's  te s t im o n y  was p r o p e r ly  d e n ie d .  

2 .  C o m p lian ce  w i th  12 C .F .R . § 19 .32  

P u r s u a n t  t o  12 U .S .C . § 1 9 .3 2  p a r t i e s  t o  an a d m i n i s t r a t i v e   

a c t i o n  m u st f i l e  a p r e - h e a r i n g  s ta te m e n t  w h ich  m u st c o n ta in ,   

i n t e r  a l i a , a  l i s t  o f  w i tn e s s e s  t o  be  c a l l e d  a t  t h e  h e a r i n g ,   

t o g e t h e r  w i th  a n a r r a t i v e  summary o f  t h e i r  e x p e c te d  te s t im o n y .  

12 C .F .R . § 1 9 .3 2  (1 9 9 3 ) . 

E n fo rc e m e n t C o u n se l c o n te n d s  t h a t  R e s p o n d e n t 's  p r e - h e a r i n g   

s t a te m e n t  d i d  n o t  co m p o rt w i th  12 C .F .R . § 1 9 .3 2  b e c a u s e   

R e sp o n d e n t " f a i l e d  t o  d e f i n i t i v e l y  i d e n t i f y  R e sp o n d e n t a s  a  

w i tn e s s  a t  t r i a l "  and  f a i l e d  t o  p r o v id e  an  a d e q u a te  summary o f   

R e s p o n d e n t 's  e x p e c te d  te s t im o n y .  E xcp . a t  5 . W ith  r e g a r d  t o  h i s   

l i s t  o f  w i t n e s s e s  t o  b e  c a l l e d  a t  t h e  h e a r in g ,  R e s p o n d e n t 's  p r e -  

h e a r in g  s t a t e m e n t  e x p la in e d  t h a t  " [ i ] t  h a s  n o t  b e e n  d e c id e d   

w h e th e r  Mr. B rooks w i l l  t e s t i f y , "  and  th e n  g av e  a n a r r a t i v e   

summary o f  w h a t h i s  te s t im o n y  w ould be  s h o u ld  he  t e s t i f y .  

I n  d e n y in g  E n fo rc e m e n t C ounsel ' s  m o tio n  t o  s t r i k e  t h e   

s t a t e m e n t ,  t h e  ALJ a p p a r e n t ly  c o n c lu d e d  t h a t  R e s p o n d e n t 's  
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s t a te m e n t  c o m p lie d  w ith  12 C .F .R . § 1 9 .3 2 . A lth o u g h  t h e  

C o m p tr o l le r  i s  n o t  bound by th e  A L J 's  f i n d i n g s ,8 b a s e d  on t h e s e   

f a c t s  t h e  C o m p tr o l le r  f i n d s  no r e a s o n  t o  u p s e t  th e  A L J 's   

c o n c lu s io n  on t h i s  i s s u e .  

B.  The A L J's C o n c lu s io n  t h a t  R espondent Did Not Engage in  
U n safe  o r  Unsound P r a c t ic e s  or  B reach h i s  F id u c ia r y  
Duty w ith  Regard to  th e  Wire T r a n sfe r  T r a n sa c t io n s  
C ite d  in  th e  N o t ic e  o f  c h a r g es  I s  C o rrect 

S e c t io n  1 8 1 8 ( i ) ( 2 ) (B) a u t h o r i z e s  t h e  C o m p tr o l le r  t o  a s s e s s  a  

c i v i l  money p e n a l ty  a g a i n s t  a d i r e c t o r  o r  o f f i c e r  o f  a  n a t i o n a l   

b an k  who " r e c k l e s s l y  e n g a g e s  i n  an  u n s a f e  o r  u n so u n d  p r a c t i c e "  o r   

" b r e a c h e s  an y  f i d u c i a r y  d u ty "  i n  c o n d u c t in g  t h e  a f f a i r s  o f  t h e   

b a n k . 12 U .S .C .A . 1 8 1 8 ( i ) ( 2 )  (W est 1 9 8 9 ). 

OCC e x a m in e rs  c o n c lu d e d  t h a t  t h e  f a i l u r e  t o  p r o p e r l y  r e c o r d   

t h e  w ir e  t r a n s f e r s  t h a t  R e sp o n d e n t i n i t i a t e d  and e x e c u te d  t o  t h e   

J a c o b s  T r u s t  on O c to b e r  31 , 1989, and  t o  t h e  a c c o u n ts  o f  h i s   

s i s t e r - i n - l a w  and b r o t h e r  on November 8 , 1989, w h ich  r e s u l t e d  in   

t h e  B a n k 's  TIB a c c o u n t  b e in g  o u t  o f  b a la n c e ,  was a n  u n s a f e  o r   

unso u n d  p r a c t i c e .  

As was n o te d  by th e  E ig h th  C i r c u i t  i n  F i r s t  N a t io n a l  Bank o f  

Eden v . C o m p tr o l le r  o f  t h e  C u r re n c y : 

U n sa fe  o r  u n so u n d  p r a c t i c e s  . . . encom pass w h a t may  
g e n e r a l l y  be  v iew ed  a s  c o n d u c t deem ed c o n t r a r y  t o   
a c c e p te d  s t a n d a r d s  o f  b a n k in g  o p e r a t io n  w hich  m ig h t  
r e s u l t  i n  ab n o rm al r i s k  o r  l o s s  t o  a b a n k in g   
i n s t i t u t i o n  o r  s h a r e h o ld e r .  

8 A ccord  S t a r r e t  v .  S p e c ia l  C ounsel ,  792 F .2 d  1246 (4 th  C i r .   
1 9 8 6 ) . 
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568 F .2 d  610, 611 ( 8 th  C i r .  1 9 7 8 ); s e e  a l s o  N o rth w e s t N a t 'l  Bank  

v .  O f f i c e  o f  t h e  C o m p tr o l le r  o f  t h e  C u r re n c y , 917 F .2 d  1111 , 1115  

( 8 th  C i r .  1 9 9 0 ) . 

I n  t h i s  c a s e ,  OCC e x a m in e rs  n o te d  t h a t  r e c o r d k e e p in g   

p r a c t i c e s  su c h  a s  t h o s e  d e s c r ib e d  w ith  r e s p e c t  t o  t h e  w ire   

t r a n s f e r s  t h a t  R e sp o n d e n t i n i t i a t e d  and e x e c u te d  on O c to b e r  31 ,  

1989 , and  Novem ber 8 , 1982, " g r e a t l y  i n c r e a s e  t h e  o p p o r tu n i ty  f o r   

d e f a l c a t i o n s  t o  o c c u r . "  OCCX-8 a t  14. On t h e  b a s i s  o f   

c o n c lu s io n s  o f  t h e  OCC's e x a m in e rs  r e g a r d in g  t h e s e  p r a c t i c e s ,  t h e  

C o m p tr o l le r  c o n c lu d e s  t h a t  t h e  w ire  t r a n s f e r  t r a n s a c t i o n s  

c o n s t i t u t e d  an  u n s a f e  o r  unsound  p r a c t i c e . 9 

E n fo rc e m e n t C o u n se l a rg u e s  t h a t  R e sp o n d e n t, a s  p r e s i d e n t  o f   

t h e  B ank, s h o u ld  b e  h e ld  r e s p o n s i b l e  f o r  t h i s  u n s a f e  o r  un so u n d   

p r a c t i c e .  The r e c o r d ,  h o w ev er, show s t h a t  t h e  i n t e r n a l  c o n t r o l   

p o l i c y  o f  t h e  Bank w ould  n o t  h av e  p e r m i t t e d  R e sp o n d e n t t o  make  

b o o k k e e p in g  e n t r i e s  f o r  w ire  t r a n s f e r s  t h a t  he  i n i t i a t e d .  The  

B ank’ s  c a s h i e r  was p r i m a r i l y  r e s p o n s i b l e  f o r  r e c o n c i l i n g  w ire   

t r a n s f e r  e n t r i e s .  On t h e  b a s i s  o f  t h e s e  f a c t s  and  on th e  b a s i s   

o f  R e s p o n d e n t 's  u n c o n t r a d ic t e d  te s t im o n y  t h a t  h e  was n o t  aw are   

t h a t  t h e  w ire  t r a n s f e r s  re m a in e d  o u t  o f  b a la n c e  u n t i l  OCC  

e x a m in e rs  in fo rm e d  him  and th e  r e s t  o f  t h e  B oard  o f  t h i s  f a c t ,   

t h e  ALJ c o n c lu d e d  t h a t  t h e  OCC had  f a i l e d  t o  show t h a t  R e sp o n d e n t 

9 

As n o te d  by E n fo rc e m e n t C ounsel , g iv e n  th e  e x p e r t i s e  o f   
F e d e r a l  bank  e x a m in e rs  and  th e  h ig h ly  t e c h n i c a l  n a tu r e  o f  t h e   
s u b j e c t  m a t t e r  in v o lv e d ,  s u b s t a n t i a l  d e f e r e n c e  i s  g iv e n  t o  t h e   
f i n d in g s  and c o n c lu s io n s  o f  t h e  e x a m in e rs . See S u n s h in e  S t a t e   
Bank v .  F e d e ra l  D e p o s i t  I n s u r a n c e  C o r p o r a t io n , 783 F .2 d  1580,  
1584 (1 1 th  C i r .  1 9 8 6 ) . 
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h a d  e n g ag ed  in  an  u n s a f e  and unsound  p r a c t i c e  o r  b re a c h e d  h i s   

f i d u c i a r y  d u ty  "by  m a n ip u la t in g  and d ra w in g  on Bank f u n d s " 10 a s   

a l l e g e d  in  t h e  N o t ic e .  ALJ-D a t  2 1 -2 3 . The C o m p tr o l le r  d e f e r s   

t o  t h e  A L J 's  f i n d in g s  o f  f a c t  on t h i s  i s s u e  a n d , t h e r e f o r e ,   

c o n c u rs  i n  h i s  c o n c lu s io n  t h a t  th e  e v id e n c e  o f  t h i s  a l l e g a t i o n  i s   

i n s u f f i c i e n t  t o  e s t a b l i s h  l i a b i l i t y  on t h e  p a r t  o f  R e sp o n d e n t. 

C.  The ALJ Did Not Apply th e  P r o v is io n s  o f  12 U .S .C . 
§§ 9 3 ( b ) ( 2 ) ,  504(b ) and 1 8 1 8 ( i ) ( 2 ) (B) C o r r e c t ly  w ith  
R esp ec t t o  R esp o n d en t's  V io la t io n s  o f  12 U .S .C . § 60  
and th e  V io la t io n  o f  Law, U nsafe o r  Unsound P r a c t ic e   
and B reach o f  F id u c ia r y  Duty I n v o lv in g  a Loan Made t o   
R espondent on O ctober 3 1 , 1989. 

1.  V i o l a t i o n  o f  12 U .S .C . § 60 

B ased  on t h e  f a c t s  c o n ta in e d  i n  t h e  r e c o r d , 11 t h e  ALJ  

c o n c lu d e d  t h a t  R e sp o n d e n t had  v i o l a t e d  12 U .S .C . § 6 0 . The  

C o m p tr o l le r  c o n c u rs  i n  t h e  A L J’s c o n c lu s io n .  

In  d i s c u s s i n g  t h e  C o m p t r o l l e r 's  s t a t u t o r y  a u t h o r i t y  t o   

a s s e s s  c i v i l  money p e n a l t i e s  f o r  v i o l a t i o n s  o f  12 U .S .C . § 60 ,  

t h e  ALJ c o n c lu d e d  t h a t  t h e  v e r s io n  o f  12 U .S .C . § 9 3 (b )  p r i o r  t o   

t h e  e n a c tm e n t o f  t h e  F i n a n c i a l  I n s t i t u t i o n s  R eform , R e c o v e ry , and  

E n fo rc e m e n t A c t o f  1989 ("FIRREA") was a p p l i c a b l e .  The v i o l a t i o n   

o f  12 U .S .C . § 6 0 , ho w ev er, r e s u l t e d  from  t h e  A u g u st 15 , 1989 ,  

and  Decem ber 19 , 1989, d iv id e n d  pay m en ts  w h ich  o c c u r r e d  a f t e r  t h e   

e f f e c t i v e  d a te  o f  t h e  FIRREA am endm ents t o  12 U .S .C . § 9 3 ( b ) .  

S ee  F i n a n c i a l  I n s t i t u t i o n s  R eform , R e c o v e ry , and  E n fo rc e m e n t A ct  

o f  1989, Pub . L. No. 101-73 § 9 0 7 (1 ) ,  103 S t a t .  183 (1989) ("T he 

10 S ee N o t ic e  a t  7 -9  and 1 1 -1 3 . 

11 See p p . 4 - 6 ,  s u p ra  f o r  a summary o f  t h e  f a c t s .  
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am endm ents made by  [ s e c t i o n  907 w h ich  in c lu d e s  t h e  am endm ents t o   

12 U .S .C . § 9 3 ( b ) ]  s h a l l  a p p ly  w ith  r e s p e c t  t o  c o n d u c t  en g ag e d  in   

by any  p e r s o n  a f t e r  t h e  d a te  o f  e n a c tm e n t o f  t h i s  A c t [A u g u st 8 ,  

1 9 8 9 ] ) .  C o n s e q u e n tly , t h e  C o m p tr o l le r  c o n c lu d e s  t h a t  t h e  p o s t -  

FIRREA v e r s i o n  o f  12 U .S .C . § 9 3 (b ) a p p l i e s  t o  R e s p o n d e n t 's   

v i o l a t i o n s  o f  12 U .S .C . § 60. 

2 .  E f f e c t  o f  t h e  FIRREA Amendments 

FIRREA e n h an c ed  t h e  OCC's c i v i l  money p e n a l ty  a u t h o r i t y   

u n d e r  12 U .S .C . § 9 3 (b ) ( a s  w e l l  a s  12 U .S .C . §§ 504 and 1 8 1 8 ( i ) )   

by e s t a b l i s h i n g  a t h r e e  t i e r e d  p e n a l ty  s t r u c t u r e .  E ach t i e r  i s   

t a i l o r e d  t o  s u c c e e d in g  l e v e l s  o f  s e v e r i t y  o f  c o n d u c t and 

a u t h o r i z e s  h ig h e r  p e r - d a y  a s s e s s m e n t  a m o u n ts . 

The se c o n d  t i e r  a u t h o r i z e s  a s s e s s m e n t  o f  a c i v i l  money  

p e n a l ty  a g a i n s t  any  o f f i c e r  o r  d i r e c t o r  who, i n t e r  a l i a : 

1 .  V i o l a t e s  any law  o r  r e g u l a t i o n ;  o r  

2 .  R e c k le s s ly  e n g a g e s  i n  an  u n s a f e  o r  unsound   
p r a c t i c e  i n  c o n d u c t in g  t h e  a f f a i r s  o f  su c h   
a s s o c i a t i o n ;  o r  

3 .  B re a c h e s  any f i d u c i a r y  d u ty ;  

w h ich  v i o l a t i o n ,  p r a c t i c e ,  o r  b r e a c h :  ( i )  i s  p a r t  o f  a  
p a t t e r n  o f  m is c o n d u c t;  ( i i )  c a u s e s  o r  i s  l i k e l y  t o   
c a u s e  m ore th a n  a m in im al l o s s  t o  su c h  a s s o c i a t i o n ;  o r   
( i i i )  r e s u l t s  in  p e c u n ia r y  g a in  o r  o t h e r  b e n e f i t  t o   
su c h  p a r t y .  The se c o n d  t i e r  a u t h o r i z e s  a maximum  
$ 2 5 ,0 0 0  a s s e s s m e n t  f o r  e a c h  day  d u r in g  w hich  su c h   
v i o l a t i o n ,  p r a c t i c e ,  o r  b r e a c h  c o n t i n u e s .  

12 U .S .C .A . § 9 3 ( b ) ( 2 ) (W est 1989 & S upp . 1992) (e m p h a s is  a d d e d ) .  

R e sp o n d e n t c l e a r l y  r e c e iv e d  p e c u n ia r y  g a in  a s  a r e s u l t  o f   

t h e  v i o l a t i o n  o f  12 U .S .C . § 60 d e s c r ib e d  in  th e  N o t ic e  s i n c e  th e  
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d iv id e n d s  w ere  u s e d  t o  pay  d e b ts  owed by DBI and  DFC f o r  w h ich   

R e sp o n d e n t was a g u a r a n to r  and  j o i n t l y  and  s e v e r a l l y  l i a b l e .  F o r  

t h i s  r e a s o n ,  t h e  C o m p tro l le r  c o n c lu d e s  t h a t  R e sp o n d e n t i s  l i a b l e   

u n d e r  12 U.S .C . § 9 3 ( b ) (2) f o r  a c i v i l  money p e n a l t y  o f  up t o   

$ 2 5 ,0 0 0  p e r  day  f o r  e a c h  day  t h a t  t h e  v i o l a t i o n  c o n t i n u e d .12 

3 .  V i o l a t i o n  o f  12 U .S .C . § 375b 

S e c t io n  504 o f  T i t l e  12 U .S .C . a u t h o r i z e s  t h e  C o m p tr o l le r  t o   

a s s e s s  a c i v i l  money p e n a l ty  a g a i n s t  any  o f f i c e r  o r  d i r e c t o r  o f  a  

n a t i o n a l  bank  f o r  v i o l a t i o n  o f  12 U .S .C . § 375b o r  an y  r e g u l a t i o n   

i s s u e d  p u r s u a n t  t h e r e t o .  12 U .S .C . § 5 0 4 ( a ) .  The ALJ c o n c lu d e d   

t h a t  t h e  B a n k 's  lo a n  t o  R e sp o n d e n t, a p p ro v e d  by t h e  B oard  on  

O c to b e r  31 , 1989, was g r a n te d  on p r e f e r e n t i a l  te rm s  a n d , t h u s ,   

v i o l a t e d  12 U .S .C . § 375b and i t s  im p le m e n tin g  r e g u l a t i o n  a t   

12 C .F .R . P a r t  2 1 5 . ALJ-D a t  2 4 -2 5 . The C o m p tr o l le r  c o n c u r s  in   

t h i s  c o n c lu s io n .  C o n s e q u e n tly , R esp o n d en t i s  l i a b l e  u n d e r   

12 U .S .C . §§ 504 (b ) f o r  a c i v i l  money p e n a l ty  o f  up  t o  $ 2 5 ,0 0 0   

p e r  day  b e g in n in g  O c to b e r  31, 1989, th ro u g h  t h e  p r e s e n t .  

2 In  c o n s t r u in g  t h e  la n g u a g e  t h a t  a u t h o r i z e s  a se c o n d  t i e r   
a s s e s s m e n t  in  c o n n e c t io n  w ith  R e s p o n d e n t 's  v i o l a t i o n  o f  12 U .S .C .  
§ 375b , d i s c u s s e d  b e lo w , th e  ALJ e r r o n e o u s ly  a d d s  t h e  w ord "AND"  
a f t e r  th e  p r o v i s i o n  t h a t  a u th o r i z e s  se co n d  t i e r  a s s e s s m e n ts  f o r   
c e r t a i n  v i o l a t i o n s  o f  law . C o n se q u e n tly , t h e  ALJ c o m b in es  t h e   
f i r s t  two e le m e n ts  t o  c o n c lu d e  t h a t  a se co n d  t i e r  p e n a l ty   
r e q u i r e s  b o th  a v i o l a t i o n  o f  law  and e i t h e r  a r e c k l e s s  u n s a f e  and  
unsound  p r a c t i c e s  o r  a b re a c h  o f  f i d u c i a r y  d u ty  t o  t h e  
i n s t i t u t i o n .  ALJ-D a t  17 . T h is  s e c t i o n ,  h o w ev er, i s  w r i t t e n  in   
t h e  d i s j u n c t i v e ,  w i th  t h e  f i n a l  e le m e n t in  t h e  s e r i e s  s e p a r a t e d   
by an  "OR." C o n s e q u e n tly , t h e  e x i s t e n c e  o f  any  one o f  t h e   
e le m e n ts — a v i o l a t i o n  o f  law  o r  a r e c k l e s s  u n s a f e  o r  un so u n d   
p r a c t i c e  o r  a b r e a c h  o f  f i d u c i a r y  d u ty  com bined w i th  a p a t t e r n  o f   
m isc o n d u c t o r  l o s s  t o  t h e  bank  o r  p e c u n ia r y  g a in  t o  a r e s p o n d e n t   
a u th o r i z e s  a s s e s s m e n t  o f  a c i v i l  money p e n a l ty  u n d e r  12 U .S .C . 
§§ 9 3 ( b ) ( 2 ) ,  504 (b ) and  1 8 1 8 (i ) ( 2 ) (B ) . 
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4 .  U n sa fe  o r  U nsound P r a c t i c e s

In  a d d i t i o n ,  t h e  r e c o r d  e s t a b l i s h e s  t h a t  t h e  O c to b e r  31,  

1989 , lo a n  w as made b e f o r e  t h e  Bank o b ta in e d  a l l  t h e  n e c e s s a r y   

in f o r m a t io n  from  R e sp o n d e n t a s  b o r ro w e r . OCCX-5 a t  2 , A - I ;  

OCCX-8 a t  3 , 7 , 2 1 , 22 , 26 ; TR a t  1 2 6 -1 2 7 , 1 3 7 -1 3 8 . A lo a n  i s  

n o t  booked  i n  a s a f e  and  sound  m anner u n l e s s  and  u n t i l  t h e  Bank  

o b t a i n s  a l l  t h e  n e c e s s a r y  in f o r m a t io n  from  t h e  b o rro w e r  and

c o m p le te s  a l l  t h e  n e c e s s a r y  b o o k k e e p in g  e n t r i e s .  TR a t  1 0 9 -1 1 0 . 

A lso , i t  i s  h ig h ly  u n u s u a l  f o r  lo a n  p r o c e e d s  t o  b e  d i s b u r s e d

d i r e c t l y  i n t o  a ban k  c o n t r o l l e d  a c c o u n t  a s  w ere  t h e  p r o c e e d s  o f   

R e s p o n d e n t 's  l o a n .  M o reo v er, i t  i s  c o n s id e r e d  t o  b e  an  u n s a f e ,   

u n so u n d , and  im p ru d e n t b a n k in g  p r a c t i c e  b e c a u s e  i t  d o e s  n o t   

p r o v id e  a  c l e a r  a u d i t  t r a i l .  TR a t  1 2 9 -1 3 1 , 204 . 

F o r t h e s e  r e a s o n s ,  n o t  o n ly  d id  t h e  lo a n  t o  R e sp o n d e n t  

r e s u l t  i n  a  v i o l a t i o n  o f  12 U .S .C . § 375b , b u t  t h e  m anner in   

w h ich  i t  was h a n d le d  c o n s t i t u t e d  an u n s a f e  o r  u n so u n d  p r a c t i c e

w h ic h , g iv e n  R e s p o n d e n t 's  e x te n s iv e  e x p e r ie n c e  and  r e g u l a t o r y   

b a c k g ro u n d ,13 c a n  o n ly  b e  c o n s id e r e d  r e c k l e s s .  

13 R e s p o n d e n t ' s  B ack g ro u n d : R e sp o n d e n t h a s  an  u n d e rg r a d u a te   
d e g re e  w i th  a  m a jo r  in  a c c o u n t in g  and  a  m in o r i n  f i n a n c e ,  a  
m a s t e r 's  d e g re e  w ith  a m a jo r  i n  b a n k in g  and a m in o r i n  e c o n o m ic s ,  
and  a t t e n d e d  tw o y e a r s  a t  S t o n i e r  G ra d u a te  S c h o o l o f  B a n k in g . TR  
a t  326 . R e sp o n d e n t a l s o  i s  a c e r t i f i e d  p u b l i c  a c c o u n ta n t  and  
w orked a s  a n a t i o n a l  bank  ex am in e r f o r  t h e  OCC f o r  o v e r  t h r e e   
y e a r s  and  p r o g r e s s e d  t o  become an e x a m in e r - in - c h a r g e .  TR a t  3 2 6 - 
327 . A f t e r  h i s  em ploym ent w ith  th e  OCC, R e sp o n d e n t w orked  a s   
v i c e  p r e s i d e n t  o f  a $30 m i l l i o n  bank  and  th e n  v i c e  p r e s i d e n t  and   
t r e a s u r e r  o f  a $70 m i l l i o n  s a v in g s  and  lo a n ,  b o th  i n  n o r t h e a s t   
T e x a s . TR a t  326 . In  1983, R e sp o n d e n t a c q u i r e d  c o n t r o l  o f  t h e   
Bank. In  May 1985 , R esp o n d en t becam e t h e  B a n k 's  P r e s i d e n t  and  
C h ie f  E x e c u tiv e  O f f i c e r .  TR a t  331. 
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F u r th e rm o re , b e c a u s e  R e sp o n d e n t was f i n a n c i a l l y  i l l i q u i d ,  

h a d  num erous and  c o n tin u o u s  o v e r d r a f t  p ro b le m s , h a d  a h ig h  l e v e l   
 o f  c o n t in g e n t  l i a b i l i t i e s , 14 and  had  c r e d i t  q u a l i t y  t h a t  d id  n o t

s u p p o r t  an  e x te n s io n  o f  c r e d i t  on t h e  te rm s  g r a n t e d  (OCCX-8 a t  3,  

7 , 2 1 , 2 2 , 26 ; TR a t  1 2 6 -1 2 7 , 1 3 7 -1 3 8 ) , R e sp o n d e n t b re a c h e d  h i s   

f i d u c i a r y  d u ty  t o  t h e  Bank by  a c c e p t in g  t h e  lo a n .  

S in c e  t h e  lo a n  o b v io u s ly  in u r e d  t o  R e s p o n d e n t 's  p e c u n ia r y   

b e n e f i t ,  t h e  C o m p tr o l le r  c o n c lu d e s  t h a t  R e sp o n d e n t i s  l i a b l e   

u n d e r  12 U .S .C . § 1 8 1 8 ( i ) ( 2 ) (B) f o r  a c i v i l  money p e n a l t y  o f  up  

t o  $ 2 5 ,0 0 0  p e r  d a y . 

D.  Amount o f  th e  A ssessm en t 

1 .  Maximum P e n a l t i e s

S e c t io n s  9 3 ( b ) ( 2 ) ,  5 0 4 (b ) and  1 8 1 8 ( i ) ( 2 ) (b) a u t h o r i z e  th e   

C o m p tr o l le r  t o  a s s e s s  a CMP o f  up t o  $ 2 5 ,0 0 0  p e r  d a y  f o r   

v i o l a t i o n s  o f  law  t h a t  m eet t h e  c r i t e r i a  f o r  a s e c o n d  t i e r   

a s s e s s m e n t  f o r  e a c h  day  th e  v i o l a t i o n s  c o n t in u e .  As d i s c u s s e d   

a b o v e , R e s p o n d e n t 's  v i o l a t i o n s  o f  12 U .S .C . §§ 60 an d  375b m eet  

t h e  c r i t e r i a  f o r  a s e c o n d  t i e r  a s s e s s m e n t .  R e s p o n d e n t 's   

v i o l a t i o n  o f  12 U .S .C . § 60 e x i s t e d  from  A u g u st 1 5 , 1989 ( th e   

d a te  on w h ich  t h e  am ount o f  d iv id e n d s  t h a t  t h e  B oard  d e c l a r e d   

e x c e e d e d  t h e  am ount a u th o r i z e d  by 12 U .S .C . § 60) th r o u g h   

D ecem ber 28 , 1990 ( th e  d a te  on w h ich  th e  B oard  made r e s t i t u t i o n  

14 R e sp o n d e n t was a g u a r a n to r  on a $73 4 ,0 0 0  s t o c k  lo a n   
b e tw een  h i s  h o ld in g  co m p an ie s  and TIB . OCCX-8, p .  2 6 , OCCX-50;  
TR 131, 136. 
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t o  t h e  B an k ). R e s p o n d e n t 's  v i o l a t i o n  o f  12 U .S .C . § 375b b eg an   

on t h e  d a t e  on w h ich  t h e  lo a n  was m ade. 

S e c t io n  1 8 1 8 ( i ) ( 2 ) (b) a l s o  a u th o r i z e s  t h e  C o m p tr o l le r  t o   

a s s e s s  a CMP o f  up t o  $ 2 5 ,0 0 0  p e r  d ay  f o r  u n s a f e  o r  unsound   

p r a c t i c e s  and  b r e a c h e s  o f  f i d u c i a r y  d u ty  f o r  e a c h  d a y  t h a t  t h e   

p r a c t i c e  o r  b r e a c h  c o n t i n u e s .  As n o te d  a b o v e , R e sp o n d e n t a l s o   

b re a c h e d  h i s  f i d u c i a r y  d u ty  w ith  r e g a r d  t o  t h e  lo a n  h e  o b ta in e d

from  t h e  Bank on O c to b e r  31 , 1989. 

2 .  A d d i t io n a l  f a c t o r s  t o  be  c o n s id e r e d  in  d e te r m in in g  th e
am ount o f  t h e  p e n a l ty

I n  a d d i t i o n  t o  t h e  maximum p e n a l ty  am o u n ts  a u th o r i z e d  u n d e r   

12 U .S .C . § 9 3 ( b ) ,  504 and  1 8 1 8 ( i ) ,  t h e  C o m p tr o l le r  a l s o  m ust  

c o n s id e r  t h e  f o l lo w in g  f a c t o r s  in  d e te r m in in g  th e  a p p r o p r i a t e   

am ount o f  t h e  CMP a s s e s s m e n t :  (1) t h e  g r a v i t y  o f  t h e  v i o l a t i o n ;   

(2) t h e  h i s t o r y  o f  p r e v io u s  v i o l a t i o n s ;  (3) t h e  good  f a i t h  o f  th e

p e rs o n  c h a rg e d ;  (4) t h e  f i n a n c i a l  r e s o u r c e s  o f  t h e  R e sp o n d e n t;   

and (5) o t h e r  su c h  m a t t e r s  a s  j u s t i c e  may r e q u i r e .  S ee  12 U .S .C .  

§ 9 3 ( b ) ( 5 ) ,  5 0 4 (e )  1 8 1 8 ( i ) ( 2 ) (G) (1 9 8 9 ) .

a .   The g r a v i t y  o f  t h e  v i o l a t i o n

The r e c o r d  e s t a b l i s h e s  t h a t  t h e  Bank w as i n  a  w eakened   

c a p i t a l  p o s i t i o n  p r i o r  t o  R e s p o n d e n t 's  d i s t r i b u t i o n  o f  t h e   

u n la w fu l  d iv id e n d s .  OCCX-8; OCC-74. R e s p o n d e n t 's  v i o l a t i o n  o f   

12 U .S .C . § 60 f u r t h e r  re d u c e d  th e  B a n k 's  c a p i t a l  w h ich  was n o t   

r e p l e n i s h e d  u n t i l  t h e  B oard  a g re e d  t o  r e im b u rs e  t h e  d iv id e n d   

p ay m en ts  p u r s u a n t  t o  t h e  C&D. T hus, t h e  e f f e c t  o f  t h e  12 U .S .C . 

§ 60 v i o l a t i o n  upon th e  Bank w e ig h s i n  f a v o r  o f  a h i g h e r

a s s e s s m e n t . 
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The r e c o r d  a l s o  show s t h a t  a t  t h e  t im e  t h a t  R e sp o n d e n t  

o b ta in e d  h i s  s u b s ta n d a r d  lo a n  from  th e  B ank, i n  v i o l a t i o n  o f

12 U .S .C . § 375b and  i n  b re a c h  o f  h i s  f i d u c i a r y  d u ty ,  t h e  Bank  

a l r e a d y  h ad  a h ig h  l e v e l  o f  c l a s s i f i e d  a s s e t s .  OCC-8.  

R e s p o n d e n t 's  lo a n  w ould  h av e  r e q u i r e d  an a d d i t i o n a l  p r o v i s i o n  t o

t h e  B a n k 's  A llo w an ce  f o r  Loan and L ease  L o s s e s  (ALLL), and  s i n c e

t h e  Bank had  w eak e a r n in g s  t h i s  p r o v i s io n  a l s o  may h a v e  r e s u l t e d

i n  a r e d u c t io n  in  t h e  B a n k 's  c a p i t a l . C o n s e q u e n tly  t h e  e f f e c t  o f   

R e s p o n d e n t 's  12 U .S .C . § 375b v i o l a t i o n ,  t h e  u n s a fe /u n s o u n d   

p r a c t i c e  and b r e a c h  o f  f i d u c i a r y  d u ty  in v o lv in g  t h e  O c to b e r  31 ,  

1989 lo a n  a l s o  w e ig h  i n  f a v o r  o f  a h ig h e r  a s s e s s m e n t .  

b .  H i s to r y  o f  p r e v io u s  v i o l a t i o n s

The r e c o r d  e s t a b l i s h e s  a p a t t e r n  o f  v i o l a t i o n s  o f  law  and   

u n s a f e  and  u n so u n d  p r a c t i c e s  a t  t h e  Bank in v o lv in g  R e s p o n d e n t 's   

c o n d u c t s in c e  1985 when R e sp o n d en t becam e P r e s i d e n t  and  CEO o f   

t h e  Bank. OCCX-1 th r o u g h  8 . T hus, t h e  R e s p o n d e n t 's  h i s t o r y  o f   

p r e v io u s  v i o l a t i o n s  d o e s  n o t  w eigh  in  f a v o r  o f  m i t i g a t i n g  t h e  

am ount o f  t h e  a s s e s s m e n t .  

c .   R e s p o n d e n t 's  good f a i t h

The ALJ fo u n d  t h a t  R e sp o n d en t a c te d  in  good f a i t h .  AL J-D a t   

3 1 , T h is  f i n d in g  i s  q u e s t io n a b le  g iv e n  R e s p o n d e n t 's  f a i l u r e  t o   

h e e d  t h e  OCC's w a rn in g s  f o l lo w in g  t h e  F e b ru a ry  28 , 1989  

e x a m in a t io n  r e g a r d in g  t h e  p e r m i s s i b i l i t y  o f  f u t u r e  d iv id e n d s .  I n   

a d d i t i o n ,  g iv e n  R e s p o n d e n t 's  e x p e r ie n c e  a s  b o th  b a n k e r  and  a b an k   

e x a m in e r , i t  seem s he  s h o u ld  have  known t h a t  t h e  m anner i n  w h ich  
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h e  o b ta in e d  fu n d s  from  th e  Bank on O c to b e r  31 , 1989 was 

u n a c c e p ta b le .  F o r t h e s e  r e a s o n s ,  t h e  C o m p tro l le r  c o n c lu d e s  t h a t   

t h e  good f a i t h  f a c t o r  w e ig h s  v e ry  l i t t l e  ( i f  a t  a l l )  i n  f a v o r  o f   

m i t i g a t i n g  t h e  am ount o f  t h e  a s s e s s m e n t .  

d .  F i n a n c i a l  R e so u rc e s  

The ALJ c o n c lu d e d  t h a t  R e s p o n d e n t 's  f i n a n c i a l  r e s o u r c e s  a r e   

s u f f i c i e n t  t o  s u p p o r t  "some p e n a l t y , "  b u t  t h a t  t h e r e  was "no  

e v id e n c e  t o  s u g g e s t  t h a t  he can  w i th s ta n d  t h e  $ 2 5 ,0 0 0  t h a t  h a s   

b e en  a s s e s s e d . "  AL J-D a t  30 . The ALJ a l s o  c i t e s  t o  R e s p o n d e n t 's   

" l a c k  o f  p e r s o n a l  r e s o u r c e s  and  o t h e r  e x c e s s iv e  l i a b i l i t i e s "  in   

s u p p o r t  o f  a  re d u c e d  a s s e s s m e n t  am ount. I d .  G iven  t h a t ,  a s   

s t a t e d  b e lo w , t h e  t o t a l  am ount o f  t h e  a s s e s s m e n t  h a s  b e en  s e t  a t   

$ 1 8 ,0 0 0  w h ich  R e sp o n d e n t may a r r a n g e  t o  p ay  in  i n s t a l l m e n t s ,  t h e   

C o m p tro l le r  c o n c lu d e s  t h a t  t h e  in f o r m a t io n  r e g a r d in g  R e s p o n d e n t 's   

f i n a n c i a l  r e s o u r c e s  d o e s  n o t  w eigh  in  f a v o r  o f  a re d u c e d  

a s s e s s m e n t .  

e .   O th e r  f a c t o r s

The ALJ d id  n o t  n o te  n o r  d o es  t h e  C o m p tr o l le r  f i n d  any  

a d d i t i o n a l  f a c t o r s  w hich  w eigh  in  f a v o r  o f  m i t i g a t i n g  th e  am ount  

o f  th e  a s s e s s m e n t  a g a i n s t  R e sp o n d e n t.

IV . CONCLUSION

A f te r  a c a r e f u l  re v ie w  o f  t h e  e n t i r e  r e c o r d  an d  t h e   

rec o m m e n d a tio n s  o f  t h e  AL J , t h e  C o m p tro l le r  f i n d s  t h a t  th e   

R esp o n d en t v i o l a t e d  12 U .S .C . §§ 60 and 375b and  e n g ag e d  in   

u n s a f e  o r  unso u n d  p r a c t i c e s  and  b re a c h e d  h i s  f i d u c i a r y  d u ty  w i th

r e s p e c t  t o  t h e  lo a n  made t o  him on O c to b e r  31 , 1989. 
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A c c o r d in g ly ,  a f t e r  c o n s i d e r a t i o n  o f  t h e  f a c t o r s  e n u m e ra te d  in   

12 U .S .C . § 1 8 1 8 ( i ) ( 2 ) (G ), t h e  C o m p tro l le r  i s s u e s  t h e  a t t a c h e d   

f i n a l  o r d e r  o f  a s s e s s m e n t  a g a i n s t  R e sp o n d e n t P r e s to n  J .  B rooks in

t h e  am ount o f  $ 1 8 ,0 0 0 . 

V I. FINDINGS OF FACT

The C o m p tr o l le r  a d o p ts  p a ra g r a p h s  1 -4 5 , 4 7 -4 9 , 52, 5 4 -6 5 ,  

and  6 9 -8 7 , o f  t h e  A d m in is t r a t iv e  Law J u d g e 's  F in d in g s  o f  F a c t .  

I n  a d d i t i o n ,  t h e  C o m p tro l le r  a d o p ts  t h e  f o l lo w in g  f in d in g s

o f  f a c t :

The lo a n  t h a t  t h e  B a n k 's  b o a rd  o f  d i r e c t o r s  g r a n t e d  t o  
R e sp o n d e n t on O c to b e r  31 , 1989 lo a n  was s u b s ta n d a r d  b e c a u s e :  

1 . t h e r e  w as a l a c k  o f  c u r r e n t  f i n a n c i a l  in f o r m a t io n  on
R e sp o n d e n t a t  t h e  t im e  th e  lo a n  was g r a n te d ?

2 .  R e sp o n d e n t was f i n a n c i a l l y  i l l i q u i d ,  had  num erous and
c o n t in u o u s  o v e r d r a f t  p ro b le m s , and  had  a h ig h  l e v e l  o f
c o n t i n g e n t  l i a b i l i t i e s ;

3 .  R e s p o n d e n t 's  c r e d i t  q u a l i t y  d id  n o t  s u p p o r t  an
e x te n s io n  o f  c r e d i t  on t h e  te rm s  g r a n t e d ;  and

4 .  R e sp o n d e n t f a i l e d  t o  p r o v id e  an  a p p r a i s a l  o f  t h e  v a lu e
o f  t h e  c o l l a t e r a l  w hich  s e c u r e d  th e  lo a n  a t  t h e  t im e
h i s  e x te n s io n  o f  c r e d i t  was g r a n te d .

V II. CONCLUSIONS OF LAW 

The C o m p tr o l le r  a d o p ts  p a ra g ra p h s  1 -4 ,  6 , and 9 o f  t h e

A d m in is t r a t iv e  Law J u d g e 's  C o n c lu s io n s  o f  Law. 

In  a d d i t i o n  t h e  C o m p tro l le r  c o n c lu d e s  t h e  f o l lo w in g :  

1 . The a s s e s s m e n t  o f  c i v i l  money p e n a l t i e s  u n d e r  t h e

p r o v i s i o n s  o f  12 U .S .C . § 93 f o r  th e  v i o l a t i o n s  12 U .S .C . § 60 i s

l e g a l l y  p e r m i s s i b l e .  

2 .  The v i o l a t i o n  o f  12 U .S .C . § 60 r e s u l t e d  i n  p e c u n ia r y

g a in  t o  R e sp o n d e n t. 
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3. A se c o n d  t i e r  c i v i l  money p e n a l ty  a g a i n s t  R e sp o n d e n t f o r

t h e  v i o l a t i o n s  o f  12 U .S .C . § 60 i s  l e g a l l y  p e r m i s s i b l e  u n d e r  th e

p r o v i s i o n s  o f  12 U .S .C . § 93 . 

4 .  The a s s e s s m e n t  o f  c i v i l  money p e n a l t i e s  u n d e r  t h e   

p r o v i s i o n s  o f  12 U .S .C . § 504 , f o r  R e s p o n d e n t 's  12 U .S .C . § 375b  

v i o l a t i o n  i s  l e g a l l y  p e r m i s s ib l e .  

5 .  The v i o l a t i o n  o f  12 U .S .C . § 375b r e s u l t e d  i n  p e c u n ia r y

g a in  t o  R e sp o n d e n t. 

6 . The R e s p o n d e n t 's  a c c e p ta n c e  o f  t h e  lo a n  t o  him  t h a t

B a n k 's  B oard  o f  d i r e c t o r s  a p p ro v e d  on O c to b e r  31 , 1 9 8 9 ,  

c o n s t i t u t e d  a b re a c h  o f  h i s  f i d u c i a r y  d u ty  t o  t h e  B ank. 

7 . The a s s e s s m e n t  o f  c i v i l  money p e n a l t i e s  u n d e r  t h e

p r o v i s i o n s  o f  12 U .S .C . § 1 8 1 8 ( i ) ,  f o r  e n g a g in g  in  a n  u n s a f e  o r   

unso u n d  p r a c t i c e  by  a c c e p t in g  t h e  lo a n  t h e  B a n k 's  b o a rd  o f   

d i r e c t o r s  a p p ro v e d  t o  him on O c to b e r  31 , 1989 i s  l e g a l l y   

p e r m i s s ib l e .  

8 .  The a s s e s s m e n t  o f  c i v i l  money p e n a l t i e s  a g a i n s t   

R e sp o n d e n t u n d e r  t h e  p r o v i s i o n s  o f  12 U .S .C . § 1 8 1 8 ( i ) ,  f o r   

b r e a c h  o f  h i s  f i d u c i a r y  d u ty  t o  t h e  Bank by a c c e p t in g  t h e  lo a n   

t h e  B a n k 's  b o a rd  o f  d i r e c t o r s  a p p ro v e d  t o  him  on O c to b e r  31 , 1989  

i s  l e g a l l y  p e r m i s s ib l e .  

9 .  The u n s a f e  o r  u n so u n d  p r a c t i c e  and b re a c h  o f  f i d u c i a r y

d u ty  w ith  r e g a r d  t o  R e s p o n d e n t 's  a c c e p ta n c e  o f  t h e  lo a n  t h e   

B a n k 's  b o a rd  o f  d i r e c t o r s  g r a n te d  t o  him  on O c to b e r  3 0 , 1989 ,  

r e s u l t e d  i n  p e c u n ia r y  g a in  t o  R e sp o n d e n t. 

10. A se c o n d  t i e r  c i v i l  money p e n a l ty  a g a i n s t  R e sp o n d e n t

f o r  u n s a f e  o r  unso u n d  p r a c t i c e s  and b re a c h  o f  f i d u c i a r y  d u ty  w ith   

r e g a r d  t o  h i s  a c c e p ta n c e  o f  t h e  lo a n  g r a n te d  t o  him  by t h e  B a n k 's  
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b o a rd  o f  d i r e c t o r s  on O c to b e r  30 , 1989 , i s  l e g a l l y  p e r m i s s ib l e

u n d e r  t h e  p r o v i s i o n s  o f  12 U .S .C . § 1 8 1 8 ( i ) ( 2 ) (B ) . 

D ated  t h i s  1 7 t h  d a y  o f  J u n e ,  1993 . 

C o m p t r o l le r  o f  t h e  C u r re n c y  



UNITED STATES OF AMERICA  
DEPARTMENT OF THE TREASURY 

OFFICE OF THE COMPTROLLER OF THE CURRENCY 

IN THE MATTER OF PRESTON J .   
BROOKS FORMER PRESIDENT AND  
CHAIRMAN OF THE BOARD FIRST  
NATIONAL BANK OF DEPORT,  
DEPORT, TEXAS 

ORDER 

AA-EC-91-153 

ASSESSMENT OF CIVIL MONEY PENALTIES 

WHEREAS, on S ep tem b er 9 , 1991, t h e  C o m p tr o l le r  o f  t h e   

C u rre n c y  o f  t h e  U n ite d  S t a t e s  o f  A m erica  ( " C o m p tr o l le r " )  i s s u e d  a  

N o t ic e  o f  A sse ssm e n t o f  C i v i l  Money P e n a l ty  ( " N o tic e " )  a g a i n s t   

t h e  R e sp o n d e n t, P r e s to n  J .  B ro o k s, fo rm e r  P r e s i d e n t  and  C ha irm an   

o f  t h e  B o a rd , F i r s t  N a t io n a l  Bank o f  D e p o r t,  D e p o rt T e x a s ;  and  

WHEREAS, R e sp o n d e n t d u ly  f i l e d  an  Answ er t o  t h e  a l l e g a t i o n s   

c o n ta in e d  in  t h e  N o t ic e ,  and  r e q u e s te d  an  a d m i n i s t r a t i v e  h e a r i n g   

p u r s u a n t  t o  12 U .S .C . §§ 9 3 ( b ) ,  504 and 1 8 1 8 ( i ) ,  an d  t h e   

C o m p t r o l l e r 's  R u le s  o f  P r a c t i c e  and  P ro c e d u re , 12 C .F .R . P a r t  1 9 ; 

and  

WHEREAS, on S ep tem b er 22 and 2 3 , 1992 , su ch  h e a r in g  was h e ld   

on th e  N o t ic e  in  D a l la s ,  T e x a s , g iv in g  a l l  p a r t i e s  t h e   

o p p o r tu n i ty  t o  b e  h e a r d ;  and  

WHEREAS, t h e  C o m p tro l le r  h a v in g  c o n s id e r e d  t h e  e v id e n c e   

p r e s e n t e d  a t  s a i d  h e a r in g ,  and  th e  b r i e f s  and  a rg u m e n ts  o f  b o th   

c o u n s e l ,  and  th e  Recommended D e c is io n  i s s u e d  by t h e  p r e s i d i n g   

A d m in i s t r a t iv e  Law J u d g e ; 
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IT  IS HEREBY ORDERED, t h a t  R e sp o n d e n t J .  B rooks b e  a s s e s s e d

a c i v i l  money p e n a l t y  i n  t h e  am ount o f  $ 1 8 ,0 0 0 . 

So O rd e re d , t h i s  1 7 t h day  o f  J u n e ,  1993 . 

C o m p t r o l le r  o f  t h e  C u r re n c y  



UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM  

WASHINGTON, D.C. 

ON CERTIFICATION OF THE  
DEPARTMENT OF THE TREASURY  
- - OFFICE OF THE COMPTROLLER  

OF THE CURRENCY 

In  t h e  M a t te r  o f  

PRESTON J .  BROOKS, 

Form er P r e s i d e n t  and  
D i r e c to r  o f  F i r s t  N a t io n a l   
Bank o f  D e p o r t,  N .A .,  
D e p o r t, T e x a s , 

R e s p o n d e n t. 

OCC No. AA-EC-91-154 

FINAL DECISION 

T h is  i s  an a d m i n i s t r a t i v e  p ro c e e d in g  p u r s u a n t  t o  s e c t i o n   

8 (e )  o f  t h e  F e d e ra l  D e p o s it  In s u r a n c e  A ct ("FDI A c t " ) ,  12 U .S .C . 

§ 1 8 1 8 (e ) ,  i n  w hich  th e  O f f ic e  o f  t h e  C o m p tro l le r  o f  t h e  C u rren cy   

o f  t h e  U n ite d  S t a t e s  o f  A m erica ("OCC") s e e k s  t o  p r o h i b i t  P r e s to n   

J .  B rooks from  f u r t h e r  p a r t i c i p a t i o n  in  t h e  a f f a i r s  o f  any   

f e d e r a l l y - s u p e r v i s e d  f i n a n c i a l  i n s t i t u t i o n  a s  a r e s u l t  o f  h i s   

c o n d u c t d u r in g  h i s  fo rm e r a f f i l i a t i o n  a s  p r e s i d e n t  and  d i r e c t o r   

o f  F i r s t  N a t io n a l  Bank o f  D e p o rt, N .A ., D e p o r t, T exas ( th e   

" B a n k " ) . As r e q u i r e d  by th e  FDI A c t, t h e  OCC h a s  r e f e r r e d  th e   

a c t i o n  t o  t h e  B oard  o f  G o v ern o rs  o f  th e  F e d e ra l  R e se rv e  System   

("B o ard ") f o r  f i n a l  d e c i s io n .  

The p ro c e e d in g  comes b e fo re  t h e  B oard  in  th e  form  o f  a  

Recommended D e c is io n  by A d m in is t r a t iv e  Law Ju d g e  ("A L J") A r th u r   

L. S h ip e , i s s u e d  f o l lo w in g  an a d m i n i s t r a t i v e  h e a r in g  h e ld  on  

S ep tem ber 22 and 23, 1992, in  D a l la s ,  T e x a s , and th e  f i l i n g  o f  
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p o s t - h e a r i n g  b r i e f s  by t h e  p a r t i e s .  In  t h e  Recommended D e c is io n ,   

t h e  ALJ found  t h a t  a s  p r e s i d e n t  and  c h a irm a n  o f  t h e  B ank, B rooks  

p a r t i c i p a t e d  i n  v i o l a t i o n s  o f  b a n k in g  law s and e n g ag e d  i n  an  

u n s a f e  and unsound  p r a c t i c e  t h a t  c a u se d  l o s s  t o  t h e  Bank and  

f i n a n c i a l  g a in  t o  h im . The ALJ c o n c lu d e d , how ever, t h a t  th e   

v i o l a t i o n s  d id  n o t  r e f l e c t  w i l l f u l  o r  c o n t in u in g  d i s r e g a r d  f o r   

s a f e t y  o r  so u n d n e ss  o r  p e r s o n a l  d i s h o n e s ty ,  b u t  i n s t e a d  r e s u l t e d   

from  g o o d - f a i t h  m is ta k e s  and t h e r e f o r e  w ere  n o t  o f  a s u f f i c i e n t l y   

s e r i o u s  c h a r a c t e r  t o  j u s t i f y  B ro o k s 's  p r o h i b i t i o n  from  b a n k in g . 

The OCC's E n fo rcem en t and C om pliance D iv i s io n ,  w h ich   

p r o s e c u te d  t h e  c a s e ,  h a s  s u b m itte d  e x c e p t io n s  t o  t h e  Recommended  

D e c is io n .  The OCC a r g u e s ,  f i r s t ,  t h a t  B ro o k s 's  te s t im o n y  a t  th e   

h e a r in g  s h o u ld  be s t r i c k e n  from  th e  r e c o r d  b e c a u se  he  r e f u s e d  to   

an sw er q u e s t io n s  a t  a p r e - h e a r in g  d e p o s i t i o n  on t h e  b a s i s  o f  h i s   

r i g h t s  u n d e r  t h e  F i f t h  Amendment. The OCC a l s o  a r g u e s  t h a t  t h e   

ALJ a p p l i e d  e r ro n e o u s  l e g a l  s t a n d a r d s  in  c o n c lu d in g  t h a t  B r o o k s 's   

v i o l a t i o n s  o f  law  and u n s a fe  and unsound p r a c t i c e s  w ere  

i n s u f f i c i e n t l y  s e r i o u s  t o  s a t i s f y  th e  c u l p a b i l i t y  r e q u i r e m e n ts   

f o r  an o r d e r  o f  p r o h i b i t i o n .  B rooks h a s  f i l e d  no e x c e p t io n s .  

Upon re v ie w  o f t h e  r e c o r d  and th e  OCC's e x c e p t io n s ,  th e   

B oard  c o n c lu d e s  t h a t  t h e  r e c o r d  e s t a b l i s h e s  t h a t  B rooks was  

r e s p o n s i b l e  f o r  a v a r i e t y  o f  s u b s ta n d a rd  p r a c t i c e s  d u r in g  h i s   

t e n u r e  w ith  t h e  Bank, and t h a t  a number o f  th e s e  w ere  u n s a f e  o r   

unsound  p r a c t i c e s  o r  v i o l a t e d  r e g u l a to r y  r e s t r i c t i o n s ,  t h e r e b y   

s a t i s f y i n g  th e  f i r s t ,  m is c o n d u c t, t e s t  f o r  p r o h i b i t i o n .  The  

B oard  a l s o  f i n d s  th e  e f f e c t s  t e s t  s a t i s f i e d  in  t h a t  some o f  t h e s e  
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p r a c t i c e s  r e s u l t e d  in  f i n a n c i a l  g a in  t o  B rooks o r  in  l o s s  o r   

o th e r  damage t o  t h e  Bank. 

The B oard  c o n c lu d e s ,  how ever, a f t e r  a c lo s e  re v ie w  o f  t h e   

r e c o r d  in c lu d in g  th e  A L J 's  f i n d in g s  o f  f a c t ,  t h a t  th e   

p re p o n d e ra n c e  o f  t h e  e v id e n c e  d o e s  n o t  s u p p o r t  t h e  OCC's  

a l l e g a t io n s  a s  t o  B ro o k s 's  c u l p a b i l i t y .  A c c o rd in g ly , t h e  B oard  

a d o p ts  th e  A L J 's  f i n d in g s  and c o n c lu s io n s ,  e x c e p t  a s  s p e c i f i c a l l y   

n o te d ,  and o r d e r s  t h a t  t h i s  p ro c e e d in g  be d i s m is s e d .1  

STATEMENT OF THE CASE 

A. STANDARDS FOR PROHIBITION ORDER 

U nder t h e  FDI A c t, th e  ALJ i s  r e s p o n s i b l e  f o r  c o n d u c t in g  an  

a d m i n i s t r a t i v e  h e a r in g  on a n o t i c e  o f  i n t e n t i o n  t o  p r o h i b i t   

p a r t i c i p a t i o n .  12 U .S .C . § 1 8 1 8 ( e ) ( 4 ) .  F o llo w in g  th e  h e a r in g ,  

th e  ALJ i s s u e s  a recommended d e c i s io n  t h a t  i s  r e f e r r e d  t o  th e  

B oard . The p a r t i e s  may th e n  f i l e  w ith  t h e  B oard  e x c e p t io n s  t o   

th e  A L J 's  rec o m m e n d a tio n s . The B oard m akes t h e  f i n a l  f i n d in g s  o f   

f a c t ,  c o n c lu s io n s  o f  law , and d e te r m in a t io n  w h e th e r  t o  i s s u e  an  

o r d e r  o f  p r o h i b i t i o n .  I d . ; 12 C .F .R . § 2 6 3 .4 0 . 

The FDI A ct s e t s  f o r t h  th e  s u b s t a n t iv e  b a s i s  upon w hich  a  

f e d e r a l  b a n k in g  ag en cy  may i s s u e  a g a i n s t  a bank  o f f i c i a l  an o r d e r   

o f  p r o h i b i t i o n  from  f u r t h e r  p a r t i c i p a t i o n  in  b a n k in g . In  o r d e r   

t o  i s s u e  su c h  an o r d e r  p u r s u a n t  t o  s e c t i o n  1 8 1 8 ( e ) ( 1 ) ,  t h e  B oard  

m ust make e a c h  o f  t h r e e  f in d in g s :  1) t h e r e  m ust be a s p e c i f i e d  

1 / The B oard  n o te s  t h a t  t h e  C o m p tro l le r  o f  th e  C u rren c y  h a s   
p e n a l iz e d  B rooks $ 1 8 ,000  in  a p a r a l l e l  c i v i l  money p e n a l ty   
p ro c e e d in g  on th e  b a s i s  o f  th e  i l l e g a l  d iv id e n d  and p r e f e r e n t i a l   
lo a n  c h a rg e s  d i s c u s s e d  below . In  th e  M a tte r  o f  P r e s to n  J .  
B ro o k s , No. A A -EC-91-153, Ju n e  17, 1993. 
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ty p e  o f  m is c o n d u c t - -  v i o l a t i o n  o f  law , u n s a fe  o r  unsound  

p r a c t i c e , 2  o r  b re a c h  o f  f i d u c i a r y  d u t y ; 3  2) th e  m isc o n d u c t m ust  

h av e  a p r e s c r i b e d  e f f e c t  - -  f i n a n c i a l  g a in  o r  o th e r  b e n e f i t  t o   

t h e  r e s p o n d e n t  o r  f i n a n c i a l  harm  o r  o th e r  damage4  t o  th e   

i n s t i t u t i o n  o r  p r e j u d i c e  t o  t h e  i n s t i t u t i o n ' s  d e p o s i t o r s ;  and  

3) th e  m is c o n d u c t m ust in v o lv e  c u l p a b i l i t y  o f  a c e r t a i n  d e g re e  --  

p e r s o n a l  d i s h o n e s ty  o r  w i l l f u l  o r  c o n t in u in g  d i s r e g a r d  f o r  t h e   

s a f e t y  o r  so u n d n e ss  o f  th e  i n s t i t u t i o n .  

" D is re g a rd  f o r  s a f e t y  o r  so u n d n e ss"  i s  e s t a b l i s h e d  by  

p a r t i c i p a t i o n  in  an u n s a fe  o r  unsound  p r a c t i c e ,  i . e . one t h a t  i s   

c o n t r a r y  t o  p r u d e n t  p r a c t i c e s  and t h a t  c o u ld  ex p o se  a bank t o  

abnorm al r i s k  o f  harm o r  l o s s .  In  th e  M a tte r  o f  M agee, 78 F ed .  

R e s . B u l l .  968 , 974 (1 9 9 2 ). A " c o n t in u in g  d i s r e g a r d  f o r  s a f e t y   

o r  so u n d n e ss"  s ta n d a r d  i s  e s t a b l i s h e d  by a m e n ta l s t a t e  a k in  t o   

" r e c k l e s s n e s s "  in  c o n n e c tio n  w ith  a r e p e t i t i o n  o f  u n s a f e  o r   

unsound  b a n k in g  p r a c t i c e s .  B r ic k n e r  v . FDIC, 747 F .2 d  1198, 1203 

2  An " u n s a fe  o r  unsound b a n k in g  p r a c t i c e "  h a s  been  d e f in e d   
a s  a p r a c t i c e  "deem ed c o n t r a r y  t o  a c c e p te d  s ta n d a rd s -  o f  b a n k in g   
o p e r a t io n s  w hich  m ig h t r e s u l t  in  abno rm al r i s k  o r  l o s s  t o  a  
b a n k in g  i n s t i t u t i o n  o r  s h a r e h o ld e r ."  F i r s t  N a t ' l  Bank o f  Eden v .  
C o m p tro l le r  o f  t h e  C u rre n c y , 568 F .2 d  610, 611 n .2  (8 th  C i r .  
1 9 7 8 ) (p e r  c u r ia m ) . 

3  As t h e  OCC n o te s  in  i t s  e x c e p t i o n s , th e  Recommended  
D e c is io n  m is s t a t e d  t h i s  s ta n d a r d  by i n d i c a t i n g  t h a t  th e   
m isc o n d u c t p ro n g  r e q u i r e s  b o th  a f i n d in g  o f  a v i o l a t i o n  o f  law   
and  e i t h e r  an u n s a fe  o r  unsound  p r a c t i c e  o r  b re a c h  o f  f i d u c i a r y   
d u ty .  Recommended D e c is io n  ("RD") 32. T h e re  i s  no i n d i c a t i o n   
t h a t  t h i s  e r r o r  i s  r e f l e c t e d  in  th e  A L J 's  a n a l y s i s  o r  t h a t  i t  i s   
a n y th in g  o t h e r  th a n  a c l e r i c a l  e r r o r .  

4  B ecause  o f  s t a t u t o r y  am endm ents, a s l i g h t l y  d i f f e r e n t   
s ta n d a r d  f o r  t h e  e f f e c t s  r e q u ire m e n t  a p p l i e s  t o  c o n d u c t en g ag ed   
i n  b e fo r e  A ugust 15, 1989, b u t  th e  c u l p a b i l i t y  s t a n d a r d s  t h a t  a r e   
h e re  a t  i s s u e  rem a in e d  s u b s t a n t iv e l y  unchanged  by t h e  am endm ents. 
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& n . 6 . 5  (8 th  C i r .  1 9 8 4 ). The B oard h a s  g e n e r a l l y  fou nd  t h a t  a  

" c o n t in u in g  d i s r e g a r d "  e x i s t s  when a r e s p o n d e n t  c o n t in u e s  t o   

en g ag e  in  an  u n s a f e  o r  unsound  c o u rs e  o f  a c t i o n  a f t e r  t h e   

o c c u r re n c e  o f  some e v e n t ,  su ch  a s  a w a rn in g  from  a r e g u l a t o r ,   

t h a t  s h o u ld  h av e  made him o r  h e r  aw are t h a t  th e  p r a c t i c e  was  

u n s a f e  and u n so u n d . S e e , e . q . , In  th e  M a tte r  o f  F r e i t a g , OCC No.  

AA-EC-89-139 (1 9 9 1 ) . " W i l l f u l  d i s r e g a r d "  may be shown i n  th e   

a b se n c e  o f  a c o n t in u in g  c o u rs e  o f  c o n d u c t w here t h e  u n s a f e  o r  

unsound  p r a c t i c e  i s  su ch  t h a t  a d e g re e  o f  i n t e n t  g r e a t e r  th a n   

r e c k l e s s n e s s  may be i n f e r r e d .  See B r i c k n e r , 747 F .2 d  a t  1203. 

B. RELEVANT INDIVIDUALS AND BUSINESS ENTITIES 

A t a l l  t im e s  r e l e v a n t  t o  t h i s  p ro c e e d in g ,  th e  Bank was a  

n a t i o n a l  b a n k in g  a s s o c i a t i o n ,  c h a r t e r e d  and exam ined  by t h e  OCC.  

Recommended F in d in g  o f  F a c t  ("RFF") 1 . A t a l l  t im e s  r e l e v a n t  t o   

t h i s  p r o c e e d in g ,  B rooks was ch a irm an  o f  t h e  b o a rd  o f  d i r e c t o r s   

and c h i e f  e x e c u t iv e  o f f i c e r  o f  t h e  Bank and  t h e r e f o r e  an  

" i n s t i t u t i o n - a f f i l i a t e d  p a r ty "  u n d e r  t h e  te rm s  o f  t h e  FDI A ct  

s u b j e c t  t o  t h e  OCC's s u p e r v is o r y  a u t h o r i t y . RFF 4 . B rooks was a   

c o n t r o l l i n g  and p r i n c i p a l  s h a r e h o ld e r  o f  D e p o rt F i n a n c i a l  

5  The B r ic k n e r  c o u r t  made c l e a r  t h a t  t h e  s t a n d a r d  d id  n o t   
encom pass an  " h o n e s t  e r r o r  o f  ju d g m e n t,"  747 F .2 d  a t  1201, 1202,  
b u t  a l s o  r e j e c t e d  th e  argum en t t h a t  th e  ag en cy  m ust show t h a t  th e   
r e s p o n d e n t  i n t e n t i o n a l l y  d id  so m e th in g  t o  e n d a n g e r  t h e  b a n k 's   
s a f e t y .  I d .  a t  1202. In  B r ic k n e r , t h e  r e s p o n d e n ts  c o n ced ed   
t h a t ,  a f t e r  a w a rn in g  from  a r e g u l a t o r ,  th e y  knew t h a t  t h e   
p r a c t i c e s  fo u n d  u n s a f e  and unsound  w ere o c c u r r in g ,  b u t  f a i l e d  to   
d i s c l o s e  t h a t  know ledge t o  th e  b o a rd  o f  d i r e c t o r s  o r  t o  t a k e   
o th e r  s t e p s  t o  p r e v e n t  l o s s e s  t o  th e  b an k . The c o u r t  found  such   
f a i l u r e  t o  a c t  s u f f i c i e n t  t o  e s t a b l i s h  c o n t in u in g  d i s r e g a r d  f o r   
s a f e t y  o r  s o u n d n e s s , even  th o u g h  th e  r e s p o n d e n ts  had  n o t  been   
d i r e c t l y  r e s p o n s i b l e  f o r  th e  p r a c t i c e s ,  and had r e c e iv e d  no  
b e n e f i t  a s  a r e s u l t .  I d . 
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h im s e l f  a s  a w i tn e s s ,  p u r p o r te d ly  r e s e r v i n g  th e  d e c i s io n  t o   

t e s t i f y  t o  s e e  w h e th e r  t h e  OCC e s t a b l i s h e d  a p rim a  f a c i e  c a s e   

a g a i n s t  h im . B rooks d id ,  how ever, p ro v id e  a ro u g h ly  th r e e - p a g e   

summary o f  h i s  e x p e c te d  te s t im o n y  in  t h e  e v e n t  t h a t  he d id   

t e s t i f y .  

The OCC s t a t e s  t h a t  " [ o ] n  th e  eve o f  t r i a l  and  o u t o f  an  

abundance  o f  c a u t io n " th e  OCC c o n d u c te d  a d e p o s i t i o n  o f B rooks a s   

a p o t e n t i a l  h e a r in g  w i tn e s s  f i v e  d ay s  b e fo r e  t h e  h e a r in g .  OCC  

E x c e p t. 5 . The OCC a s s e r t s ,  w i th o u t  c o n t r a d i c t i o n  from  B ro o k s,  

t h a t  a t  t h e  d e p o s i t i o n  B rooks r e f u s e d  t o  an sw er any  s u b s t a n t iv e   

q u e s t io n s  on F i f t h  Amendment g ro u n d s . A t th e  h e a r in g ,  t h e  OCC  

moved t o  p r o h i b i t  B rooks from  t e s t i f y i n g  on th e  b a s i s  o f  h i s   

f a i l u r e  t o  i d e n t i f y  h im s e l f  d e f i n i t i v e l y  a s  a w i tn e s s ,  and  

b e c a u se  o f  h i s  f a i l u r e  t o  re sp o n d  t o  q u e s t io n s  a t  t h e  d e p o s i t i o n .   

T r a n s c r i p t  ( " T r . " ) 2 1 -2 3 . B rooks r e p l i e d  t h a t  h i s  p r e - h e a r in g   

s ta te m e n t  p ro v id e d  s u f f i c i e n t  d e t a i l  t o  p r e c lu d e  u n f a i r  s u r p r i s e   

t o  t h e  OCC, and t h a t  th e  OCC was a t  f a u l t  f o r  n o t i c i n g  th e   

d e p o s i t i o n  o n ly  on th e  eve  o f  t r i a l .  T r . 2 3 -2 5 . The ALJ d e n ie d   

th e  OCC's m o tio n  w i th o u t  e x p la n a t io n  and p e r m i t t e d  B rooks t o   

t e s t i f y .  T r . 25 . The OCC d id  n o t move t o  a d jo u rn  th e  h e a r in g  to   

d ep o se  B rooks b e f o r e  h i s  h e a r in g  te s t im o n y ,  d id  n o t  c ro s s -e x a m in e   

B ro o k s, and d id  n o t  a d d re s s  th e  i s s u e  in  i t s  p o s t - h e a r i n g  b r i e f  

t o  t h e  ALJ. The OCC a s k s  t h a t  th e  B oard s t r i k e  B ro o k s 's  

te s t im o n y  from  c o n s i d e r a t i o n .  OCC E x c e p t. 7. 

In  t h e s e  c i r c u m s ta n c e s ,  th e  B oard d e c l in e s  t o  im pose th e   

e x tre m e  s a n c t io n  o f  s t r i k i n g  th e  te s t im o n y  o f  a r e s p o n d e n t  in  h i s  
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own d e f e n s e .  The ALJ i s  g e n e r a l l y  v e s te d  w ith  " a l l  pow ers  

n e c e s s a r y  t o  c o n d u c t a p ro c e e d in g  in  a f a i r  and  i m p a r t i a l  m anner  

and t o  a v o id  u n n e c e s s a ry  d e la y ."  12 C .F .R . § 1 9 .5 ( a ) .  More  

s p e c i f i c a l l y ,  t h e  ALJ i s  v e s te d  w ith  t h e  pow er " to  c o n s id e r  and  

r u l e  upon a l l  p r o c e d u r a l  and  o th e r  m o tio n s  [ o th e r  th a n  g r a n t i n g  a  

m o tio n  t o  d is m is s ]  a p p r o p r i a t e  in  an a d ju d i c a t o r y  p r o c e e d in g .  12 

C .F .R . § 1 9 .5 ( b ) ( 7 ) .  An A L J 's  e v i d e n t i a r y  r u l i n g s  t h e r e f o r e  a r e   

g e n e r a l l y  a c c o rd e d  d e f e r e n c e  in  t h e  a b se n c e  o f  an a b u se  o f   

d i s c r e t i o n  o r  m a n i f e s t  u n f a i r n e s s .  

W hile  t h e  B oard  i s  c o n c e rn e d  a b o u t t h e  p o t e n t i a l  f o r  m isu se   

o f  t h e  F i f t h  Amendment p r i v i l e g e  t o  ev ad e  p r e - h e a r in g  d e p o s i t i o n   

te s t im o n y ,  t h e  B oard  c a n n o t c o n c lu d e  on th e  c i r c u m s ta n c e s  o f  t h i s   

c a s e ,  i n c lu d in g  t h e  a v a i l a b i l i t y  t o  OCC E n fo rcem en t C o u n se l o f   

a l t e r n a t i v e s  t h a t  w ere  n o t  p u rsu e d  a t  t h e  h e a r in g  s t a g e ,  t h a t  th e   

A L J 's  d e c i s io n  t o  p e rm it  B rooks t o  t e s t i f y  r e n d e re d  th e  

p ro c e e d in g  m a n i f e s t l y  u n f a i r .  A c c o rd in g ly , t h e  B oard f i n d s  t h a t   

th e  OCC h a s  n o t  s u s ta i n e d  i t s  b u rd e n  o f  show ing  t h a t  t h e  ALJ 

ab u sed  h i s  d i s c r e t i o n  in  p e r m i t t i n g  B rooks t o  t e s t i f y  and  

d e c l in e s  t o  s t r i k e  B r o o k s 's  te s t im o n y .  

B. SUBSTANTIVE BASIS FOR PROHIBITION 

1 . I l l e g a l  D iv id e n d  Paym ents 

The OCC c h a rg e d  t h a t  in  1989 B rooks c a u se d  th e  Bank to   

d e c l a r e  d iv id e n d s  t h a t  ex ceed ed  th e  am ount p e r m i t te d  by s e c t i o n   

60 o f  th e  N a t io n a l  Bank A c t. 12 U .S .C . § 60. The OCC a l l e g e d   

t h a t  t h i s  c o n d u c t w a r ra n te d  B ro o k s ' p r o h i b i t i o n  from  b a n k in g  in   

t h a t  he  engaged  in  a v i o l a t i o n  o f  law  t h a t  r e s u l t e d  in  f i n a n c i a l  
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g a in  t o  him and t h a t  in v o lv e d  w i l l f u l  o r  c o n t in u in g  d i s r e g a r d  f o r   

t h e  s a f e t y  and so u n d n e ss  o f  th e  B an k .6  The ALJ fo u n d  t h a t   

B rooks had  v i o l a t e d  S e c t io n  60 by c a u s in g  th e  Bank t o  d e c l a r e  and  

pay e x c e s s iv e  d iv id e n d s ,  and t h a t  B rooks r e c e iv e d  some f i n a n c i a l   

g a in  by r e a s o n  o f  t h i s  v i o l a t i o n . 7  Recommended C o n c lu s io n  o f   

Law 4 ; RD 32; RFF 1 4 -1 8 . The ALJ f u r t h e r  found  t h a t  B r o o k s 's  

v i o l a t i o n  r e s u l t e d  from  an " h o n e s t  m is ta k e "  and d id  n o t  e v id e n c e   

a w i l l f u l  o r  c o n t in u in g  d i s r e g a r d  f o r  th e  s a f e t y  and  so u n d n e ss  o f   

t h e  Bank, and t h e r e f o r e  d id  n o t  w a r r a n t  h i s  p r o h i b i t i o n  from   

b a n k in g . 

OCC E n fo rcem en t C ounsel s t r o n g l y  e x c e p ts  t o  t h e  A L J 's   

c o n c lu s io n s  r e g a r d in g  th e  a b se n c e  o f  w i l l f u l  o r  c o n t in u in g   

d i s r e g a r d  f o r  s a f e t y  o r  so u n d n e ss . The OCC a r g u e s ,  among o th e r   

t h i n g s ,  t h a t  t h e  r e c o r d  s u p p o r ts  a f in d in g  t h a t  B r o o k s 's  a c t io n s   

d e m o n s tra te d  c o n t in u in g  d i s r e g a r d  in  t h a t  B ro o k s, in  d e c l a r i n g  an  

i l l e g a l  d iv id e n d ,  r e c k l e s s l y  f a i l e d  t o  heed  p r i o r  OCC w a rn in g s . 

W hile  t h e  B oard g e n e r a l ly  d e f e r s  t o  an A L J 's  f a c t u a l   

f i n d in g s ,  e s p e c i a l l y  th o s e  b a se d  on th e  A L J 's  ju d g m e n ts  a s  t o  th e   

c r e d i b i l i t y  o f  t h e  w i tn e s s e s ,  t h e  B oard i s  n o t  bound by them , and 

6  The OCC d o es n o t  a rg u e  t h a t  th e  m isc o n d u c t s a t i s f i e d  th e   
a l t e r n a t i v e  c u l p a b i l i t y  t e s t  o f  " p e r s o n a l  d i s h o n e s ty " .  OCC  
E x c e p t. 5 0 -6 0 . 

7  The d iv id e n d s  d e c la r e d  by th e  Bank w ere p a id  t o  i t s   
h o ld in g  co m p an ies  in  o rd e r  t o  e n a b le  them  to  s e r v i c e  d e b t  t h a t   
B rooks had p e r s o n a l l y  g u a ra n te e d . 
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may r e a c h  d i f f e r e n t  f a c t u a l  f in d in g s  so  lo n g  a s  t h e r e  i s  

s u b s t a n t i a l  e v id e n c e  in  t h e  r e c o r d  t o  s u p p o r t  th o s e  f i n d i n g s . 8  

H e re , h o w ever, upon a c a r e f u l  re v ie w  o f  t h e  r e c o r d ,  th e  

B oard c o n c lu d e s  t h a t  w h ile  t h e r e  i s  some r e c o r d  e v id e n c e  

s u p p o r t in g  a f in d in g  t h a t  B ro o k s 's  c o n d u c t i n  c a u s in g  i l l e g a l   

d iv id e n d s  m ee ts  t h e  c u l p a b i l i t y  t e s t  o f  s e c t i o n  1 8 1 8 (e ) ,  t h a t   

e v id e n c e  i s  o u tw e ig h e d  by c o u n te r v a i l i n g  e v id e n c e  show ing t h a t   

B rooks d id  n o t  a c t  r e c k l e s s l y  o r  w ith  w i l l f u l  d i s r e g a r d  f o r   

s a f e t y  and so u n d n e s s . A c c o rd in g ly , t h e  B oard a d o p ts  th e  A L J 's  

c o n c lu s io n  t h a t  t h e  OCC d id  n o t e s t a b l i s h  t h a t  B ro o k s 's  a c t i o n s  

w ith  r e s p e c t  t o  t h e  e x c e s s iv e  d iv id e n d s  d e m o n s tra te d  w i l l f u l  o r   

c o n t in u in g  d i s r e g a r d  f o r  s a f e t y  o r  so u n d n e ss . 

S e c t io n  60 l i m i t s  t h e  d iv id e n d s  t h a t  a n a t i o n a l  bank may  

d e c l a r e  o u t  o f  t h e  " n e t  p r o f i t s "  o f  t h e  bank . The a p p ro v a l o f   

th e  OCC i s  r e q u i r e d  i f  t h e  t o t a l  o f  t h e  d iv id e n d s  i n  a c a le n d a r   

y e a r  e x c e e d s  th e  t o t a l  o f  i t s  n e t  p r o f i t s  f o r  t h a t  y e a r  com bined  

w i th  i t s  r e t a i n e d  n e t  p r o f i t s  o f  th e  p re c e d in g  tw o y e a r s  ( l e s s   

any r e q u i r e d  t r a n s f e r s  t o  s u r p lu s  o r  a fu n d  f o r  the" r e t i r e m e n t  o f   

any p r e f e r r e d  s t o c k ) .  12 U .S .C . § 6 0 ( b ) .  "N et p r o f i t s "  i s   

d e f in e d  by t h e  s t a t u t e  a s  c u r r e n t  e a r n in g s  p lu s  c e r t a i n  

8  U n iv e r s a l  Camera C o rp . v . NLRB, 340 U .S . 474 , 496  
(1 9 5 1 ). I t  i s  t h e  a g e n c y , and n o t  t h e  ALJ, whose f a c t u a l   
d e te r m in a t io n s  a r e  e n t i t l e d  t o  d e fe r e n c e  by a re v ie w in g  c o u r t .   
P e n a s q u i to s  V i l l a g e ,  I n c . v . NLRB, 565 F .2 d  1074, 1076 (9 th  C i r .   
1 9 7 7 ). T hus, th e  B oard h a s  b een  u p h e ld  by re v ie w in g  c o u r t s  in   
e n fo rc e m e n t d e c i s i o n s  w here  i t  h a s  d e c l in e d  t o  a d o p t  an A L J 's   
f i n d in g s ,  b o th  a s  t o  i s s u e s  o f  l e g a l  i n t e r p r e t a t i o n  (Van Dyke v .  
B oard o f  G o v e rn o rs , 876 F .2 d  1377, 1379 (8 th  C i r .  1 9 8 9 ) ) , and a s   
t o  i s s u e s  o f  f a c t ,  i n c lu d in g  c r e d i b i l i t y  (S ta n le y  v . B oard o f   
G o v e rn o rs , 940 F .2 d  267, 272 (7 th  C i r .  1 9 9 1 )) . 
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a d ju s tm e n ts  (su c h  a s  a c t u a l  lo a n  r e c o v e r i e s )  l e s s  c u r r e n t  

e x p e n se s  and c e r t a i n  o th e r  d e d u c t io n s  (su c h  a s  a c t u a l  lo a n   

l o s s e s ) . 9  P r i o r  t o  December 1 9 9 0 ,1 0  a F e d e ra l  R e se rv e   

i n t e r p r e t a t i o n  o f  s e c t i o n  60 a p p l i c a b l e  t o  n a t i o n a l  b an k s  

e s t a b l i s h e d  a u n ifo rm  means o f  d e te rm in in g  n e t  p r o f i t s  f o r   

p u rp o s e s  o f  d iv id e n d  r e s t r i c t i o n s .  12 C .F .R . § 2 5 0 .1 0 4  (1 9 8 9 ) .  

The i n t e r p r e t a t i o n  a llo w e d  " n e t  p r o f i t s "  t o  be com puted  u s in g  n e t   

incom e d e te rm in e d  from  th e  c a l l  r e p o r t ,  w i th  c e r t a i n  o t h e r   

a d d i t i o n s  and d e d u c t io n s  r e q u i r e d  by th e  te rm s  o f  s e c t i o n  60  

(su c h  a s  a c t u a l  r e c o v e r i e s  and l o s s e s ) . I d . 

The r e c o r d  show s t h a t  B rooks was r e s p o n s i b l e  f o r  m aking  th e   

c o m p u ta tio n s  n e c e s s a r y  t o  a s s u r e  t h a t  d iv id e n d s  p a id  by th e  Bank  

c o m p lied  w ith  t h e  l i m i t a t i o n s  in  s e c t i o n  60 . RD 16 . B e g in n in g   

i n  a t  l e a s t  May 1987 and c o n t in u in g  th ro u g h  a t  l e a s t  1990, B rooks  

u se d  a c o n s i s t e n t  m ethod t o  d e te rm in e  th e  am ount o f  n e t  p r o f i t s   

t h a t  w ere e l i g i b l e  u n d e r  s e c t i o n  60 t o  be p a id  o u t  a s  d iv id e n d s   

in  each  q u a r t e r .  R esp o n d en t E x h ib i t  ("RX") 4 . U nder t h i s   

m ethod , B rooks com puted  n e t  p r o f i t s  by a d d in g  th e  am ount o f  n e t   

incom e from  t h e  p r i o r  q u a r t e r  t h a t  had n o t  been  p a id  o u t  a s   

d iv id e n d s  t o  t h e  n e t  incom e from  th e  c u r r e n t  q u a r t e r . I d .  T h is   

m ethod o f  co m p u tin g  n e t  p r o f i t s  d i f f e r e d  from  th e  m ethod 

9  The s t a t u t e  d e f in e s  " n e t  p r o f i t s "  a s  " th e  re m a in d e r  o f   
a l l  e a r n in g s  from  c u r r e n t  o p e r a t io n s  p lu s  a c t u a l  r e c o v e r i e s  on  
lo a n s  and in v e s tm e n ts  and o th e r  a s s e t s ,  a f t e r  d e d u c t in g  from  th e   
t o t a l  t h e r e o f  a l l  c u r r e n t  o p e r a t in g  e x p e n s e s ,  a c t u a l  l o s s e s ,   
a c c ru e d  d iv id e n d s  on p r e f e r r e d  s to c k ,  and a l l  F e d e r a l  and  s t a t e   
t a x e s " .  12 U .S .C . § 6 0 ( c ) .  

1 0  The i n t e r p r e t a t i o n  was r e p e a le d  in  Decem ber 1990, a s   
d i s c u s s e d  be low . 
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p r e s c r i b e d  in  s e c t i o n  60 and d e s c r ib e d  in  t h e  B o a rd 's  

i n t e r p r e t a t i o n  i n  two w ays. F i r s t ,  t h i s  m ethod d id  n o t  l i m i t  t h e   

am ount o f  p r i o r  y e a r s '  r e t a i n e d  n e t  p r o f i t s  u se d  in  th e   

c a l c u l a t i o n s  t o  t h e  p r e v io u s  two y e a r s ,  a s  r e q u i r e d  by th e  te rm s   

o f  s e c t i o n  6 0 . Second , t h i s  m ethod d id  n o t  make th e  s p e c i f i c   

a d d i t i o n s  and  s u b t r a c t i o n s  t o  n e t  incom e (su c h  a s  a c t u a l  lo a n   

r e c o v e r i e s  and  lo s s e s )  r e q u i r e d  by th e  a p p l i c a b l e  i n t e r p r e t a t i o n .   

RX 4 . 11 

The Bank p a id  d iv id e n d s  f o r  eac h  q u a r t e r  in  1989,  

a g g r e g a t in g  $14 3 ,0 0 0  f o r  th e  y e a r ,  u s in g  B r o o k s 's  m ethod f o r   

c a l c u l a t i n g  n e t  p r o f i t s  f o r  p u rp o s e s  o f  s e c t i o n  6 0 .1 2  RD 14. 

In  J a n u a ry  1990, B rooks c au se d  th e  h o ld in g  company t o  r e fu n d   

$ 1 ,3 4 7  o f  t h e  $ 4 0 ,0 0 0  f o u r th  q u a r t e r  1989 d iv id e n d ,  w hich  tu r n e d   

o u t  t o  be e x c e s s iv e  u n d e r B ro o k s 's  c o m p u ta tio n  m ethod , a s  a  

r e s u l t  o f  u n e x p e c te d  lo s s e s  d u r in g  D ecem ber. RD 16. 

1 1  A lth o u g h  th e  m ethod B rooks u se d  t o  c a l c u l a t e  n e t   
p r o f i t s  d id  n o t  com ply w ith  s e c t i o n  60, t h e r e  i s  no e v id e n c e  in   
t h e  r e c o r d  t h a t  t h e  d iv id e n d s  p a id  by t h e  Bank d u r in g  th e  y e a r s   
1987 and 1988 e x ce ed e d  th e  l i m i t s  in  t h a t  p r o v i s i o n .  The OCC  
e x a m in a t io n s  o f  t h e  Bank in  e a r l y  1988 and e a r l y  1989 found  no  
v i o l a t i o n s  o f  s e c t i o n  60. For th o s e  y e a r s ,  t h e r e  i s  no e v id e n c e   
t h a t  t h e  OCC re v ie w e d  th e  s p e c i f i c  c o m p u ta tio n s  t h e  Bank u se d  to   
a p p ly  t h e  s e c t i o n  60 l i m i t a t i o n  on d iv id e n d s .  

1 2  At th e  end o f  th e  OCC's e x a m in a tio n  t h a t  began  in   
F e b ru a ry  1989, t h e  OCC a d v is e d  th e  B a n k 's  b o a rd  o f  d i r e c t o r s  t h a t   
e a r n in g s  f o r  y e a r - t o - d a t e  1989 w ere w eak. N o tin g  t h a t  th e   
h o ld in g  co m p an y 's  d e b t  s e r v i c e  r e q u ir e m e n ts  w ere a n t i c i p a t e d  t o   
e x c e e d  1988 ' s  e a r n in g s ,  th e  R e p o rt o f  S u p e rv is o ry  A c t iv i t y   
e x p r e s s ly  a d v is e d  th e  Bank t h a t  " [ a ]  c a r e f u l  re v ie w  o f  12 USC § 
56 and 12 USC § 60 sh o u ld  be p e rfo rm e d  p r i o r  t o  t h e  d e c l a r a t i o n   
o f  d iv id e n d s  t o  e n s u re  f u t u r e  d iv id e n d  paym en ts do n o t  ex ceed   
l e g a l  l i m i t a t i o n s . "  OCCX 5 a t  3. 
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In  M arch 1990, t h e  OCC, b a sed  on a r o u t i n e  o f f - s i t e  re v ie w   

o f  th e  B a n k 's  f i l i n g s ,  a d v is e d  th e  Bank t h a t  i t s  d iv id e n d s  f o r   

1989 e x ce ed e d  t h e  s e c t i o n  60 l i m i t a t i o n s  by o v e r  $ 6 3 ,0 0 0 .1 3  RD  

1 6 -1 7 . B rooks th e n  w ro te  t o  t h e  OCC a d m i t t in g  t h e  m i s c a l c u l a t i o n   

o f  th e  p e r m i s s ib l e  d iv id e n d  am ount, t a k in g  r e s p o n s i b i l i t y  f o r  th e   

e r r o r ,  and  a s k in g  t h a t  t h e  OCC r e t r o a c t i v e l y  g r a n t  a p p ro v a l  f o r   

t h e  e x c e s s iv e  d iv id e n d s .  RD 17 . When a p p ro v a l  was d e n ie d ,14  

t h e  b o a rd  o f  d i r e c t o r s ,  i n c lu d in g  B ro o k s, s t i p u l a t e d  t o  t h e  e n t r y   

o f  a c e a s e  and d e s i s t  o r d e r  by th e  OCC c a l l i n g  f o r  th e  members o f   

t h e  b o a rd  o f  d i r e c t o r s  t o  pay back i n to  t h e  bank t h e  e x c e s s iv e   

d iv id e n d s  p lu s  i n t e r e s t .  RFF 4 8 -4 9 . The s i x  d i r e c t o r s  who had   

v o te d  f o r  t h e  e x c e s s iv e  d iv id e n d s ,  in c lu d in g  B ro o k s , th e n   

re im b u rs e d  th e  Bank f o r  t h e  e x c e s s iv e  d iv id e n d s  ( b u t  n o t  i n t e r e s t   

on t h o s e  am ounts) p u r s u a n t  t o  th e  o r d e r .  RD 18; RFF 42. 

The B oard f i n d s ,  a s  t h e  OCC a s s e r t s ,  t h a t  t h e r e  i s  e v id e n c e   

in  t h e  r e c o r d  t e n d in g  t o  show t h a t  B ro o k s 's  u se  o f  h i s  own m ethod  

o f  c a l c u l a t i n g  p e r m is s ib l e  d iv id e n d s  i s  c o n s id e r a b ly  more s e r i o u s   

th a n  an  " h o n e s t  m is ta k e " .  T h is  e v id e n c e  in c lu d e s  B r o o k s 's   

b ack g ro u n d  a s  a CPA and  bank e x a m in e r, t h e  OCC's r e p e a te d   

c r i t i c i s m s  o f  B r o o k s 's  c o n d u c t a t  t h e  Bank and g e n e r a l  w a rn in g  to   

com ply w ith  d iv id e n d  r e s t r i c t i o n s ,  and B r o o k s 's  a p p a r e n t  m o tiv e  

1 3  The Bank had  e x p e r ie n c e d  re d u c e d  e a r n in g s  in  th e  l a s t   
q u a r t e r  o f  1989. 

1 4  The OCC d e n ie d  th e  r e q u e s t  on A ugust 3, 1990 , b e c a u se  
th e  d iv id e n d s  c a u se d  th e  B a n k 's  c a p i t a l  t o  be low , b e c a u se  t h e   
Bank was ex p o sed  to  l o s s  from  h i g h - r i s k  lo a n s ,  and  b e c a u se  o f   
t h e  OCC's c o n c e rn s  w ith  t h e  B a n k 's  s u p e r v i s io n  and m anagem ent.  
OCCX 70 . 
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t o  m axim ize d iv id e n d s  in  l i g h t  o f  th e  n eed  t o  m eet d e b t  s e r v i c e   

o b l i g a t i o n s . 

On b a la n c e ,  h ow ever, th e  B oard f i n d s  t h a t  t h e  w e ig h t o f  th e   

e v id e n c e  in  th e  r e c o r d  a s  a w hole  d o es n o t  s u p p o r t  t h e  c o n c lu s io n   

t h a t  B rooks a c te d  w ith  c o n t in u in g  o r  w i l l f u l  d i s r e g a r d  f o r  th e   

B a n k 's  s a f e t y  o r  so u n d n e s s . B rooks t e s t i f i e d  t h a t  t h e  m ethod he  

u se d  f o r  co m p u tin g  c o m p lia n c e  w ith  s e c t i o n  60 was one he  d e v is e d   

when he was an  OCC e x a m in e r .1 5  B rooks o f f e r e d  i n t o  e v id e n c e  a  

s h e e t  o f  c a l c u l a t i o n s  p u r p o r t in g  to  show how he  c a l c u l a t e d  th e   

a v a i l a b l e  d iv id e n d s  from  1987 t o  1990. RX 4 . W hile  B rooks d o es  

n o t  e x c e p t  t o  t h e  A L J 's  f in d in g  t h a t  h i s  d iv id e n d  c a l c u l a t i o n   

m ethod c a u se d  th e  Bank t o  pay d iv id e n d s  d u r in g  1989 t h a t  v i o l a t e d   

s e c t i o n  60, i t  d o e s  n o t  a p p e a r  t h a t  h i s  c a l c u l a t i o n  m ethod was in   

a l l  r e s p e c t s  i n h e r e n t l y  d is a d v a n ta g e o u s  t o  t h e  B ank. As 

e x p la in e d  a b o v e , one o f  t h e  r e a s o n s  why B r o o k s 's  m ethod  was  

i n c o n s i s t e n t  w ith  s e c t i o n  60 was t h a t ,  in  d e te r m in in g  th e  am ount  

o f  " n e t  p r o f i t s "  f o r  p u rp o s e s  o f  th e s e  r e s t r i c t i o n ,  B rooks f a i l e d   

t o  make th e  a d ju s tm e n ts  t o  th e  B a n k 's  r e p o r t e d  n e t  incom e --  

a d ju s tm e n ts  f o r  am ounts added  t o  th e  B a n k 's  p r o v i s i o n  f o r  lo a n   

l o s s  r e s e r v e s  and  f o r  a c t u a l  lo a n  r e c o v e r i e s  and c h a r g e - o f f s  -- 

15 B rooks t e s t i f i e d  t h a t :  " [T ]h e  b a s i s  o f  my c o m p u ta tio n   
o f  th e  c o m p lia n c e  s h e e t  was th e  f a c t  t h a t  when I  w orked  f o r  th e   
OCC and we a n a ly z e d  th e  change  t o  a c c r u a l  a c c o u n t in g ,  we d e c id e d   
t h a t  th e  m ost c o n s e r v a t iv e  way t o  com pute th e  d iv id e n d  — t o   
r e s t r i c t  t h e  d iv id e n d s  a c c o rd in g  to  12 USC 60 was by j u s t  t a k in g   
th e  f u l l y - a c c r u e d  e a r n in g s  and s u b t r a c t i n g  o f f  t h e  d iv id e n d ,  and  
th e n  . . .  t a k i n g  t h e  p r e v io u s  two y e a r s '  e x c e s s  . . . . "  T r . a t   
3 3 4 -3 5 . B rooks d e n ie d  e v e r  h a v in g  se e n  th e  OCC's c o m p lia n c e   
w o rk sh e e t t h a t  im p lem en ted  12 C .F .R . § 2 5 0 .1 0 4  (OCCX 42) u n t i l   
th e  OCC's 1990 e x a m in a t io n  r e v e a le d  th e  e x c e s s iv e  d iv id e n d s .  T r .  
334. 
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c a l l e d  f o r  by t h e  a p p l i c a b l e  r e g u l a to r y  i n t e r p r e t a t i o n  o f  n e t   

p r o f i t s .  See 12 C .F .R . § 2 2 5 .1 0 4 ( e ) (1 9 8 9 ) . How ever, s h o r t l y   

t h e r e a f t e r ,  in  Decem ber 1990, th e  OCC and t h e  B oard a d o p te d  new  

r u l e s  f o r  co m p u tin g  n e t  p r o f i t s  p r o v id in g  t h a t ,  g iv e n  c u r r e n t   

a c c o u n tin g  p r i n c i p l e s  and r e g u l a to r y  r e p o r t i n g  p r o c e d u r e s ,  t h e s e   

a d ju s tm e n ts  t o  n e t  incom e s h o u ld  n o t  be m ad e .1 6  A lth o u g h   

a d o p tio n  o f  t h e  new r u l e s  in  1990 d o e s  n o t  e x c u se  t h e  v i o l a t i o n   

o f  s e c t i o n  60 in  1989, th e  new r u l e s ,  w hich  em ploy a m ethod t h a t   

c o in c id e s  a t  l e a s t  in  p a r t  w ith  th e  m ethod B rooks had  been  u s in g ,   

t e n d  t o  show t h a t  he was n o t a c t i n g  in  a m anner t h a t  was  

n e c e s s a r i l y  d e t r i m e n t a l  t o  th e  Bank. M oreover, t h e  f a c t  t h a t  

B rooks u se d  a c o n s i s t e n t  m ethod t o  c a l c u l a t e  t h e  s e c t i o n  60 

l i m i t a t i o n s  from  a t  l e a s t  1987 u n t i l  1989 te n d s  t o  n e g a te  t h e   

a l l e g a t i o n  t h a t  B rooks d e v is e d  h i s  c a l c u l a t i o n  m ethod s o l e l y  a s  a  

m eans t o  a s s u r e  h ig h  d iv id e n d  l e v e l s  in  t h e  f a c e  o f  d e c l in i n g   

e a r n in g s  in  1989, so  t h a t  d e b t  s e r v i c e  dem ands c o u ld  be m e t .17  

O th e r  f a c t s  o f  r e c o r d  a l s o  m i t i g a t e  B r o o k s 's  c u l p a b i l i t y  w ith  

1 6  12 C .F .R . § 2 0 8 .1 9 ( b ) ( 2 ) ;  12 C .F .R . § 5 .6 2 ( c ) .  The 
amended r e g u l a t i o n s  d id  n o t  a l t e r  t h e  tw o -y e a r  l i m i t a t i o n  on u se   
o f  p r i o r  y e a r  r e t a i n e d  n e t  p r o f i t s .  

1 7  The A L J 's  c o n c lu s io n  a s  t o  B r o o k s 's  c u l p a b i l i t y  was  
a l s o  b a se d  on t h e  A L J 's  f in d in g ,  g ro u n d ed  s o l e l y  on B ro o k s 's   
u n c o r r o b o r a te d  te s t im o n y ,  t h a t  in  S ep tem b er 1989, b e f o r e  a l l  o f  
t h e  e x c e s s iv e  d iv id e n d s  had been  p a id ,  an OCC e x am in e r re v ie w e d   
th e  B a n k 's  d iv id e n d  c o m p u ta tio n  m ethod . RD 19. The OCC e x c e p ts   
t o  t h i s  f in d in g  a s  u n su p p o r te d  by t h e  w e ig h t o f  th e  e v id e n c e ,  
a rg u in g  t h a t  t h e  OCC e x am in e rs  in v o lv e d  d e n ie d  d i s c u s s in g   
d iv id e n d s  w ith  B rooks a t  t h a t  t im e . The B oard  f i n d s  i t   
u n n e c e s s a ry  t o  r e s o l v e  t h i s  f a c t u a l  d i s p u t e .  Even i f  t h e  OCC's  
v e r s io n  w ere t o  be a c c e p te d ,  t h e r e  w ould , i n  th e  B o a r d 's   
ju d g m e n t, s t i l l  be  in a d e q u a te  e v id e n c e  in  t h e  r e c o r d  t o  s u p p o r t   
t h e  r e q u i s i t e  d e te r m in a t io n  o f  c u l p a b i l i t y .  
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r e s p e c t  t o  th e  e x c e s s iv e  d iv id e n d s .  T h ere  i s  no e v id e n c e  t h a t   

B rooks d e l i b e r a t e l y  c o n c e a le d  h i s  m ethod o f  c a l c u l a t i n g  th e   

d iv id e n d s .  The OCC's p r e v io u s  g e n e r a l  w a rn in g s  a s  t o   

c a p i t a l i z a t i o n  and c o m p lia n c e  w ith  s e c t i o n  60, w h i le  th e y  s h o u ld   

have  made B rooks m ore c a r e f u l  w ith  r e s p e c t  t o  h i s  d iv id e n d   

c a l c u l a t i o n s ,  d id  n o t  a l e r t  him t h a t  h i s  s p e c i f i c  m ethod o f   

co m pu ting  d iv id e n d s  was im p e rm is s ib le .  M oreover, B rooks p ro m p tly   

and on h i s  own i n i t i a t i v e  c a u se d  th e  bank h o ld in g  company t o   

r e f u n d  t o  th e  Bank $ 1 ,3 0 0  in  J a n u a ry  1990 when h i s  m ethod  

i n d i c a t e d  t h a t  th e  Bank d iv id e n d s  p a id  in  Decem ber had  been   

e x c e s s iv e  in  t h a t  a m o u n t.18 

A c c o rd in g ly , w h i le  t h e  e x c e s s iv e  d iv id e n d s  w ere  a v i o l a t i o n   

o f  law  and an  u n s a fe  o r  unsound  p r a c t i c e  from  w h ich  B rooks  

r e c e iv e d  f i n a n c i a l  g a in ,  th e  B oard c o n c lu d e s  t h a t ,  on t h i s   

r e c o r d ,  th e  OCC h a s  n o t  s u s ta in e d  i t s  b u rd en  o f  e s t a b l i s h i n g  t h a t   

t h e  m isc o n d u c t d e m o n s tra te d  th e  w i l l f u l  o r  c o n t in u in g  d i s r e g a r d   

f o r  s a f e t y  o r  so u n d n e ss  n e c e s s a r y  f o r  an o r d e r  o f  p r o h i b i t i o n .  

2 .  U n a u th o riz e d  R ea l E s t a t e  B ro k e ra g e . 

The OCC b a se d  t h i s  p r o h i b i t i o n  a c t io n  in  p a r t  on a l l e g a t i o n s   

t h a t  B rooks c a u se d  th e  Bank t o  ex ceed  i t s  s t a t u t o r y  a u t h o r i t y  

1 8  The B oard a d o p ts  OCC E n fo rcem en t C o u n s e l 's  a rg u m en t  
t h a t  t h e  ALJ was in  e r r o r  in  f in d in g  t h a t  th e  im p ro p e r  d iv id e n d s   
w ere t h e  r e s u l t  o f B ro o k s 's  m is ta k e n  u se  o f  t h e  c a s h  a c c o u n t in g   
m ethod , r a t h e r  th a n  th e  a c c r u a l  m ethod . T h ere  i s  a b u n d a n t  
e v id e n c e  t h a t  B rooks knew t h a t  th e  Bank u se d  a c c r u a l  a c c o u n t in g ,   
a s  n a t i o n a l  banks h av e  been  r e q u i r e d  t o  do s in c e  1976 . The  
e r ro n e o u s  d iv id e n d s  w ere c a u se d , n o t  by a m is ta k e  o v e r  th e  p r o p e r   
a c c o u n tin g  m ethod , b u t  by B ro o k s 's  f a i l u r e  t o  make th e  
a d ju s tm e n ts  t o  c u r r e n t  e a r n in g s  r e q u i r e d  by th e  a p p l i c a b l e   
i n t e r p r e t a t i o n  and by f a i l i n g  to  u se  th e  t h r e e - y e a r  s t a t u t o r y   
c o m p u ta tio n  p e r io d .  
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u n d e r  12 U .S .C . § 2 4 (s e v e n th )  t o  engage  in  b a n k in g  a c t i v i t i e s  by  

o p e r a t in g  a r e a l  e s t a t e  ag en cy  f o r  one y e a r ,  and t h a t  B rooks  

r e c e iv e d  b e n e f i t  from  i t s  o p e r a t io n .  RD 5 -6 . The ALJ fo u n d ,  

how ever, t h a t  t h e  OCC d id  n o t  e s t a b l i s h  t h a t  t h e  p r a c t i c e   

e v id e n c e d  a w i l l f u l  o r  c o n t in u in g  d i s r e g a r d  f o r  s a f e t y  o r   

so u n d n e ss  by B ro o k s . RD 1 0 -1 1 . 

The ALJ fo u n d  t h a t  in  1984 th e  B a n k 's  b o a rd  o f  d i r e c t o r s   

a p p ro v e d  t h e  e s t a b l i s h m e n t  o f  a r e a l  e s t a t e  b ro k e ra g e  in  t h e  Bank  

in  o r d e r  t o  s e l l  a num ber o f  v a c a n t  h o u se s  l o c a te d  in  th e  s m a ll  

town w here t h e  Bank was l o c a te d .  RD 5 . B ro o k s, a s  a l i c e n s e d   

r e a l  e s t a t e  b r o k e r ,  was r e s p o n s ib l e  f o r  th e  o p e r a t io n  o f  th e  r e a l   

e s t a t e  a c t i v i t i e s ,  w hich  c o n tin u e d  f o r  one y e a r ,  and  w hich  

g e n e r a te d  co m m issio n s f o r  th e  Bank. RD 5 -6 . A f t e r  an OCC  

e x a m in a tio n  c r i t i c i z e d  th e  r e a l  e s t a t e  o p e r a t io n  a s  an 

u n a u th o r iz e d  a c t i v i t y  f o r  a n a t i o n a l  b an k , B rooks re im b u rse d  th e   

Bank f o r  t h e  e x p e n se s  o f  th e  o p e r a t io n  b o rn e  by t h e  Bank, and  

c la im e d  t h e  co m m issio n s g e n e r a te d  by th e  s a l e s .  RD 5 -6 , 11. 

The ALJ fo u n d  t h a t  th e  r e a l  e s t a t e  a c t i v i t i e s  ex ceed ed  th e  

a u t h o r i z a t i o n  o f  t h e  s t a t u t e ,  b u t  found  t h a t  t h e  v i o l a t i o n  

r e s u l t e d  from  t h e  b o a rd  o f  d i r e c t o r s '  m is ta k e n  b e l i e f  t h a t  i t  was  

a p e r m is s ib l e  a c t i v i t y .  RD 9 . The ALJ found  t h a t  th e  Bank  

c o n d u c te d  th e  a c t i v i t y  o p e n ly , w ith  no a t te m p t  t o  c o n c e a l  th e   

a c t i v i t i e s  from  th e  OCC. RD 10. A c c o rd in g ly , t h e  ALJ found  t h a t   

B rooks d id  n o t  a c t  w i th  th e  c u l p a b i l i t y  r e q u i s i t e  t o  an o r d e r  o f   

p r o h i b i t i o n .  RD 11. 
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The OCC e x c e p ts  t o  t h a t  c o n c lu s io n ,  a rg u in g  t h a t  th e   

f a c t u a l  r e c o r d  i n d i c a t e s  t h a t  B rooks in  f a c t  com m ingled h i s  r e a l   

e s t a t e  o p e r a t io n s  w ith  th o s e  o f  t h e  Bank, k e e p in g  t h e  com m issio n s  

e a rn e d  w h ile  c h a rg in g  th e  Bank w ith  th e  e x p e n s e s , w i th o u t  th e   

know ledge o f  t h e  b o a rd  o f  d i r e c t o r s .  OCC E x c e p t. 3 8 -4 0 . The OCC  

a l s o  a rg u e s  t h a t  t h e  m i s t a k e - o f - l aw f in d in g  i s  i n h e r e n t l y  f law e d   

in  l i g h t  o f  B r o o k s 's  p r e v io u s  e x p e r ie n c e  a s  a n a t i o n a l  bank   

e x a m in e r . OCC E x c e p t. 42. 

The B oard f i n d s  t h a t  th e  r e c o r d  i s  i n s u f f i c i e n t  t o  e s t a b l i s h  

th e  p r e c i s e  c i r c u m s ta n c e s  o f  B ro o k s 's  in v o lv e m e n t in  t h e  r e a l   

e s t a t e  o p e r a t io n s  in  1984-1985 , in c lu d in g  th e  c i r c u m s ta n c e s   

b e a r in g  upon h i s  c u l p a b i l i t y .  The B oard n o te s  t h a t  t h e  r e c o r d   

e v id e n c e  c i t e d  by th e  OCC te n d s  t o  show t h a t  th e  r e a l  e s t a t e   

o p e r a t io n  was e n t i r e l y  owned and o p e ra te d  by B ro o k s, w h ich , i f   

t r u e ,  w ould n o t  e s t a b l i s h  a v i o l a t i o n  o f  12 U .S .C . § 24.  

A c c o rd in g ly , t h e  B oard  f i n d s  t h a t  t h e  OCC h a s  n o t  p ro v e d  i t s   

c h a rg e s  w ith  r e s p e c t  t o  t h e  r e a l  e s t a t e  o p e r a t io n s .  

3 .  A lle g e d  m a n ip u la t io n  o f  bank  a c c o u n ts .  

The OCC a l l e g e d  t h a t  B rooks engaged  in  an u n s a f e  and unsound  

p r a c t i c e  and  b re a c h  o f  f i d u c i a r y  d u ty  in  c o n n e c t io n  w ith  a l l e g e d   

m a n ip u la t io n  o f  t h e  B a n k 's  c o r r e s p o n d e n t  a c c o u n t a t  a n o th e r  bank 

b a se d  on f o u r  w ire  t r a n s f e r s  from  th e  a c c o u n t.  The f i r s t  two 

t r a n s f e r s  w ere made on O c to b e r 31, 1989, from  th e  B a n k 's  

c o r r e s p o n d e n t  a c c o u n t  t o  an a c c o u n t a t  a n o th e r  bank  owned by a 

t r u s t  f o r  w hich  B r o o k s 's  m o th er was t r u s t e e  and B rooks a 

b e n e f i c i a r y .  RFF 5 5 -5 8 . The ALJ found  t h a t  th e  t r a n s f e r s  were 
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made p u r s u a n t  t o  lo a n s  a p p ro v e d  by th e  b o a rd  o f  d i r e c t o r s ,  one a  

$ 5 ,0 0 0  l oan  t o  a bank  c u s to m e r t h a t  was th e n  u se d  t o  buy an  

a u to m o b ile  from  B ro o k s , and th e  se c o n d , an $ 1 8 ,150 lo a n  t o  B rooks  

t o  re p a y  a d e b t  t o  h i s  m o th e r . RD 19. The o t h e r  two w ir e -  

t r a n s f e r s ,  in  t h e  am ounts o f  $700 and $300, w ere  i n i t i a t e d  by  

B rooks on November 8 , 1993, t o  t r a n s f e r  fu n d s  on b e h a l f  o f  h i s   

b r o th e r  t o  an  a c c o u n t  h e ld  by h i s  s i s t e r - i n - l a w .  RD 2 0 -2 1 . In   

e ach  c a s e ,  t h e  a c c o u n ts  w ere n o t p ro m p tly  r e c o n c i l e d  a f t e r  th e   

t r a n s f e r s  and  rem a in e d  o u t o f  b a la n c e  f o r  14 d a y s  w ith  r e s p e c t  t o   

t h e  f i r s t  tw o t r a n s f e r s ,  and f o r  51 d a y s  w ith  r e s p e c t  t o  th e  

se co n d  tw o . RD 2 0 -2 1 . 

The ALJ found  t h a t  B rooks was n o t  r e s p o n s i b l e  f o r  p o s t in g   

th e  w i r e - t r a n s f e r r e d  a m o u n ts ,1 9  and was n o t  aw are  o f  t h e  d e la y s   

in  r e c o n c i l i n g  th e  a c c o u n t .  RFF 69, 70 . The ALJ t h e r e f o r e   

r e j e c t e d  t h e  OCC c h a rg e s  t h a t  B rooks had  d i r e c t e d  t h a t  

u n a u th o r iz e d  w ire  t r a n s f e r s  be  made t o  members o f  h i s  f a m ily ,   

th e n  t r i e d  t o  c o r r e c t  t h e  p rob lem  w ith  s u b s e q u e n t ly  a u th o r i z e d   

lo a n s ,  t h e  p ro c e e d s  o f  w hich w ere u se d  t o  r e c o n c i l e  t h e  B a n k 's   

c o r r e s p o n d e n t  a c c o u n t .  I n s t e a d ,  th e  ALJ found  t h a t  t h e  t r a n s f e r s   

w ere a u th o r i z e d  and t h a t  th e  B a n k 's  c a s h i e r  was r e s p o n s i b l e  f o r   

t h e  d e la y s  in  p o s t in g  th e  w i r e - t r a n s f e r r e d  am o u n ts . RD 2 1 -2 4 . 

The B oard  a d o p ts  th e  A L J 's  f i n d in g s  on t h i s  i s s u e ,  w hich  a re   

b a se d  on c o n f l i c t i n g  e v id e n c e , and in  p a r t ,  on c r e d i b i l i t y  

1 9  in d e e d , t h e  ALJ n o te d  t h a t  t h e  i n t e r n a l  c o n t r o l  p o l ic y   
o f  t h e  Bank p r o h i b i t e d  B rooks from  m aking d e b i t  e n t r i e s  t o  th e   
c o r r e s p o n d e n t  a c c o u n t f o r  w ire  t r a n s f e r  a c t i v i t i e s  t h a t  he  
i n i t i a t e d . 
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d e t e r m i n a t i o n s . W hile  B ro o k s 's  a c t i o n s  w ith  r e g a r d  t o  t h e  w ire   

t r a n s f e r s  w ere u n s a fe  and u nsound , and a s  d is c u s s e d  below   

em bodied  a p r e f e r e n t i a l  e x te n s io n  o f  c r e d i t ,  t h e  r e c o r d  i s   

i n s u f f i c i e n t  t o  f i n d  t h a t  t h e s e  a c t i o n s  e v id e n c e d  th e  c u l p a b i l i t y   

r e q u i s i t e  f o r  an  o r d e r  o f  p r o h i b i t i o n .  

4 .  P r e f e r e n t i a l  e x te n s io n  o f  c r e d i t .  

The ALJ fo u n d , a s  t h e  OCC a l l e g e d ,  t h a t  a $ 1 8 ,150 lo a n  t o   

B rooks t h a t  fu n d ed  one o f  th e  w ire  t r a n s f e r s  on O c to b e r  31, 1989  

was p r e f e r e n t i a l , and t h e r e f o r e  a v i o l a t i o n  o f  12 U .S .C . § 375b ,  

and  12 C .F .R . § 215. RD 2 3 -2 5 . The lo a n  c l e a r l y  c o n s t i t u t e d   

f i n a n c i a l  g a in  t o  B ro o k s . The ALJ c o n c lu d e d , how ever, t h a t  t h e   

v i o l a t i o n  d id  n o t  e v id e n c e  a w i l l f u l  o r  c o n t in u in g  d i s r e g a r d  f o r   

s a f e t y  o r  s o u n d n e s s . RD 33. 

The F e d e ra l  R e se rv e  A ct and R e g u la t io n  O r e q u i r e  t h a t   

e x te n s io n s  o f  c r e d i t  from  banks t o  i n d i v i d u a l s  who a r e  bank 

" i n s i d e r s , "  i . e . , i n d i v i d u a l s  who a r e  bank e x e c u t iv e  o f f i c e r s ,   

d i r e c t o r s ,  o r  p r i n c i p a l  s h a r e h o ld e r s ,  m ust be on s u b s t a n t i a l l y   

t h e  same te rm s  a s  a r e  a v a i l a b l e  t o  n o n - i n s i d e r s .  12 U .S .C . 

§ 3 7 5 b (3 ) ;  12 C .F .R . § 2 1 5 .4 . 

The ALJ r e a s o n a b ly  found  t h a t  t h e  lo a n  was p r e f e r e n t i a l  in  a  

num ber o f  r e s p e c t s .  RD 2 3 -2 5 . B rooks w i r e - t r a n s f e r r e d  th e   

p ro c e e d s  from  th e  lo a n  t o  an a c c o u n t o th e r  th a n  h i s  own  

im m e d ia te ly  upon s ig n in g  th e  p ro m is so ry  n o te ,  an a c t i o n  p o s s i b l e   

o n ly  b e c a u se  o f  h i s  p o s i t i o n  w ith  t h e  Bank. RD 24 . The v a lu e  o f   

t h e  c o l l a t e r a l  f o r  t h e  lo a n ,  a 1964 C o r v e t te  and a 1984  

r e c r e a t i o n a l  b o a t  w ith  o u tb o a rd  m o to r, was n o t  s u p p o r te d  by an 
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a p p r a i s a l  o r  o th e r  d o c u m e n ta tio n . RD 24 . An OCC e x a m in a tio n   

a l s o  c r i t i c i z e d  th e  e x te n s io n  o f  c r e d i t  t o  B rooks b e c a u se  he was  

f i n a n c i a l l y  i l l i q u i d ,  had  num erous and c o n t in u in g  o v e r d r a f t   

p ro b le m s , had  a h ig h  l e v e l  o f  c o n t in g e n t  l i a b i l i t i e s ,  and b e c a u se   

h i s  c r e d i tw o r th i n e s s  d id  n o t  s u p p o r t  an e x te n s io n  o f  c r e d i t  on  

t h e  te rm s  a p p l i e d .  RD 24 . The ALJ t h e r e f o r e  fo u n d  t h a t  t h e  lo a n   

was a v i o l a t i o n  o f  law , a b re a c h  o f  B r o o k s 's  f i d u c i a r y  d u ty , and  

an  u n s a fe  and unsound  b a n k in g  p r a c t i c e .  W hile  B rooks c l e a r l y   

r e c e iv e d  f i n a n c i a l  g a in  a s  a r e s u l t  o f  t h e  v i o l a t i o n ,  th e  ALJ  

found  t h a t  he  d id  n o t  a c t  w ith  th e  r e q u i s i t e  c u l p a b i l i t y  t o   

j u s t i f y  h i s  p r o h i b i t i o n .  

The OCC's th e o r y  o f  t h e  c a se  was t h a t  i t  was B ro o k s 's  e n t i r e   

c o u rs e  o f  c o n d u c t w ith  r e s p e c t  to  t h e  m a n ip u la t io n  o f  th e  Bank  

a c c o u n ts  t h a t  in c lu d e d  th e  p r e f e r e n t i a l  lo a n  t h a t  j u s t i f i e d  h i s   

p r o h i b i t i o n .  N o t ic e  o f  I n te n t io n  t o  P r o h i b i t ,  A r t i c l e s  IV -V II I ;   

OCC E x c e p t. 2 8 -3 5 . The OCC t h e r e f o r e  d id  n o t  a rg u e  t h a t  th e   

s i n g l e  p r e f e r e n t i a l  lo a n ,  s ta n d in g  a lo n e ,  was a b a s i s  f o r   

p r o h i b i t i o n .  In  t h e  p a s t ,  t h e  B oard h a s  fo u n d  t h a t  i s o l a t e d  o r   

d i s c r e t e  v i o l a t i o n s  o f  t h e  r e s t r i c t i o n s  a g a i n s t  i n s i d e r - d e a l i n g   

do n o t n e c e s s a r i l y  w a r r a n t  an o rd e r  o f  p r o h i b i t i o n ,  w h ile  th e y   

may r e a d i l y  be t h e  s u b j e c t  o f  c i v i l  money p e n a l t i e s . 2 0  See In   

t h e  M a tte r  o f  Jo h n  Van D yke, OCC No. AA-EC-87-88 (1988) a t  36. 

In  t h e s e  c i r c u m s ta n c e s ,  t h e  Board a d o p ts  t h e  A L J 's  c o n c lu s io n  

2 0  The B oard  n o te s  t h a t  th e  p r e f e r e n t i a l  lo a n  was p a r t  o f  
t h e  b a s i s  f o r  t h e  C o m p t r o l l e r 's  f i n a l  c i v i l  money p e n a l ty .  
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t h a t  t h e  r e c o r d  d id  n o t  e s t a b l i s h  a b a s i s  f o r  B ro o k s 's  

p r o h i b i t i o n  w i th  r e s p e c t  t o  th e  p r e f e r e n t i a l  lo a n .  

CONCLUSION 

A f te r  a c lo s e  e x a m in a tio n  o f  th e  r e c o r d ,  th e  B oard  c o n c lu d e s   

t h a t  t h e  OCC h a s  e s t a b l i s h e d  by a p re p o n d e ra n c e  o f  t h e  e v id e n c e   

t h a t  B rooks en g ag ed  in  m isc o n d u c t - -  v i o l a t i o n  o f  law s and u n s a fe   

o r  u n sound  p r a c t i c e s - -  w hich  c a u se d  f i n a n c i a l  g a in  t o  B rooks and  

l o s s  t o  t h e  Bank, th e r e b y  s a t i s f y i n g  th e  f i r s t  two r e q u i r e m e n ts   

f o r  an o r d e r  o f  p r o h i b i t i o n .  The B oard i s  u n a b le  t o  c o n c lu d e  on  

t h i s  r e c o r d ,  how ever, t h a t  th e  OCC e s t a b l i s h e d  th e  t h i r d   

r e q u i r e m e n t ,  t h a t  B r o o k s 's  m isco n d u c t r e f l e c t e d  p e r s o n a l   

d i s h o n e s ty  o r  w i l l f u l  o r  c o n t in u in g  d i s r e g a r d  f o r  s a f e t y  o r   

so u n d n e s s . T h is  c o n c lu s io n  in  no way i n d i c a t e s  t h a t  t h e  OCC  

la c k e d  a r e a s o n a b le  b a s i s  f o r  b r in g in g  t h i s  a c t i o n .  Nor d o e s   

t h i s  d i s p o s i t i o n  e x c u se  B ro o k s 's  a c t i o n s ,  w hich  c l e a r l y  in v o lv e d   

a v a r i e t y  o f  s u b s ta n d a rd  p r a c t i c e s .  
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A c c o rd in g ly , th e  B oard o r d e r s  t h a t  t h i s  p r o h i b i t i o n

p ro c e e d in g  be d is m is s e d .  

By O rd e r o f  t h e  B oard o f  G o v e rn o rs , t h i s 6 th  d ay o f   

A u g u s t, 1993. 

BOARD OF GOVERNORS OF THE  
FEDERAL RESERVE SYSTEM 

 W illi a m  W.  W ile s   
 S  e  c  r  e t  a  r y   o f  t  h e   B oard 
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