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DECISION AND ORDER ON  
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R e s p o n d e n ts  Edward Towe, fo rm e r  P r e s i d e n t  and D i r e c t o r ,  and  

Thomas Towe, fo rm e r  D i r e c to r  and  C hairm an o f  th e  B o ard  o f   

D i r e c t o r s  o f  t h e  F i r s t  N a t io n a l  Bank and T r u s t ,  W ibaux, M ontana  

( " B a n k " ) , h a v e  r e q u e s te d  a p r i v a t e  h e a r in g  in  th e  a b o v e - c a p t io n e d   

a d m i n i s t r a t i v e  p r o c e e d in g .  The E n fo rc em e n t and C o m p lia n ce   

D iv i s io n  (E&C) o f  t h e  O f f ic e  o f  t h e  C o m p tro l le r  o f  t h e  C u rren c y   

("OCC") o p p o se s  t h e  r e q u e s t .  

A f t e r  c o n s i d e r i n g  t h e  a p p l i c a b l e  law  and  a rg u m e n ts  o f  th e   

p a r t i e s ,  t h e  C o m p tro l le r  h a s  d e te rm in e d  t h a t  th e  R e s p o n d e n ts '  

r e q u e s t  f o r  a p r i v a t e  h e a r in g  m u st be d e n ie d .  

I .   APPLICABLE LAW 

U n t i l  1 9 90 , OCC a d m i n i s t r a t i v e  h e a r in g s  w ere r e q u i r e d  by  

s t a t u t e  t o  b e  p r i v a t e  u n le s s  t h e  C o m p tro l le r  d e te rm in e d  t h a t  a  

p u b l i c  h e a r i n g  was i n  th e  p u b l i c  i n t e r e s t .  See 12 U .S .C . 

§ 1 8 1 8 (h ) (1 )  (1 9 8 9 ) .  How ever, s e c t i o n  2547 o f  th e  C rim e C o n tro l 

A ct o f  1990 , P u b l i c  Law No. 1 0 1 -6 4 7 , e n a c te d  on N ovem ber 2 9 , 

1990, r e p e a l e d  t h e  p r i v a t e  h e a r in g  p re s u m p tio n  in  s e c t i o n  
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1 8 1 8 (h ) (1 )  and  amended s e c t i o n  8 ( u ) ( 2 )  o f  t h e  F e d e ra l  D e p o sit  

I n s u r a n c e  A c t t o  e s t a b l i s h  a p re s u m p tio n  in  f a v o r  o f  open 

h e a r i n g s : 

A l l  h e a r i n g s  on t h e  r e c o r d  w ith  r e s p e c t  t o  any  n o t i c e   
o f  c h a r g e s  i s s u e d  by a F e d e ra l  b a n k in g  ag en c y  s h a l l  be  
open  t o  t h e  p u b l i c ,  u n l e s s  t h e  a g e n c y , i n  i t s  
d i s c r e t i o n ,  d e te rm in e s  t h a t  h o ld in g  an open  h e a r in g   
w ou ld  b e  c o n t r a r y  t o  th e  p u b l i c  i n t e r e s t .  

12 U .S .C . § 1 8 1 8 ( u ) ( 2 ) .  

I n  a p p a r e n t  r e c o g n i t i o n  o f  t h e  n eed  t o  p r o t e c t  c o n f i d e n t i a l  

i n f o r m a t io n  i n  an open h e a r in g ,  C o n g re ss  a l s o  p ro v id e d :  

The a p p r o p r i a t e  F e d e ra l  b a n k in g  ag en cy  may f i l e  any   
d o cu m en t o r  p a r t  o f  a docum ent u n d e r  s e a l  i n  any  
a d m i n i s t r a t i v e  e n fo rc e m e n t h e a r in g  commenced by t h e   
a g e n c y  i f  d i s c l o s u r e  o f  t h e  docum ent w ould  b e  c o n t r a r y   
t o  t h e  p u b l i c  i n t e r e s t .  

12 U .S .C . § 1 8 1 8 ( u ) ( 6 ) .  

On A u g u s t 9 , 1991, th e  OCC p ro m u lg a te d  a t  12 C .F .R . P a r t  19  

new R u le s  o f  P r a c t i c e  and P ro c e d u re  a p p l i c a b l e  t o  a l l  a c t io n s  

comm enced on o r  a f t e r  t h a t  d a t e .  The R u le s  r e i t e r a t e  t h e   

s t a t u t o r y  p re s u m p tio n  in  f a v o r  o f  a p u b l i c  h e a r i n g :  

(a )   G e n e ra l  R u le . A ll  h e a r in g s  s h a l l  b e  open  t o  t h e   
p u b l i c ,  u n l e s s  th e  C o m p tro l le r ,  in  h i s  o r  h e r   
d i s c r e t i o n ,  d e te rm in e s  t h a t  h o ld in g  an open  h e a r in g   
w ou ld  b e  c o n t r a r y  t o  th e  p u b l i c  i n t e r e s t .  

12 C .F .R . § 1 9 .3 3 ( a ) . 

W ith  r e s p e c t  t o  p r e s e r v in g  c o n f i d e n t i a l i t y  w here  n e c e s s a r y ,   

t h e  R u le s  s t a t e  i n  p a r t :  

(b)  F i l i n g  docum ent u n d e r  s e a l . E n fo rc e m e n t C o u n se l,  
i n  h i s  o r  h e r  d i s c r e t i o n ,  may f i l e  any  docum en t o r  p a r t   
o f  a docum en t u n d e r  s e a l  i f  d i s c l o s u r e  o f  t h e  docum ent  
w ou ld  b e  c o n t r a r y  to  th e  p u b l i c  i n t e r e s t .  The 
a d m i n i s t r a t i v e  law  ju d g e  s h a l l  t a k e  a l l  a p p r o p r i a t e   
s t e p s  t o  p r e s e r v e  th e  c o n f i d e n t i a l i t y  o f  su c h  docum ents  
o r  p a r t s  t h e r e o f ,  in c lu d in g  c lo s in g  p o r t i o n s  o f  t h e  
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h e a r i n g  t o  t h e  p u b l i c .  

12 C .F .R . § 1 9 .3 3 ( b ) .  

I I .   PROCEDURAL BACKGROUND 

The OCC i n i t i a t e d  p r o c e e d in g s  a g a i n s t  t h e  R e sp o n d e n ts  by  s e r v i c e   

o f  a N o t ic e  o f  A sse ssm e n t o f  C i v i l  Money P e n a l ty  and a N o tic e  o f   

I n t e n t i o n  t o  P r o h i b i t  F u r th e r  P a r t i c i p a t i o n ,  b o th  d a te d  M arch 29,  

1993. I n  t h e i r  A nsw er, t h e  R e sp o n d e n ts  a sk e d  t h e  C o m p tro l le r  t o   

d e te rm in e  t h a t  a p u b l i c  h e a r in g  w ou ld  be  c o n t r a r y  t o  t h e  p u b l ic   

i n t e r e s t .  S u b s e q u e n t ly ,  t h e  R e sp o n d e n ts  f i l e d  a m o tio n  

r e q u e s t in g  a  p r i v a t e  h e a r in g  and a memorandum in  s u p p o r t  t h e r e o f .   

R e sp o n d e n ts  a rg u e  t h a t  a p u b l i c  h e a r in g  w ould  v i o l a t e  t h e   

c o n f i d e n t i a l  r e l a t i o n s h i p  be tw een  t h e  Bank and i t s  c u s to m e rs  and  

t h a t  some o f  t h e  e v id e n c e  w ould  com prom ise  c u s to m e r  f i n a n c i a l   

i n t e g r i t y  a n d  p r i v a c y .  The R e sp o n d e n ts  f u r t h e r  a s s e r t  t h a t  a  

p u b l ic  h e a r i n g  w ou ld  r e v e a l  c o n f i d e n t i a l  i n f o r m a t io n  a b o u t   

f i n a n c i a l  t r a n s a c t i o n s  in v o lv in g  i n d i v i d u a l s ,  a p a r t n e r s h i p ,  a  

c o r p o r a t io n  and  a n o n p r o f i t  o r g a n i z a t i o n  t h a t  a r e  n o t  p a r t i e s  t o   

t h e  p r o c e e d in g .  

On May 2 6 , 1993 , E&C f i l e d  an  o p p o s i t io n .  E&C a rg u e s  t h a t   

t h e  R e sp o n d e n ts  h a v e  f a i l e d  t o  m ee t t h e i r  b u rd e n  o f  sho w in g  t h a t   

an  open h e a r i n g  w ou ld  be  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t .   

A c c o rd in g  t o  E&C, t h e  R e s p o n d e n ts ' c la im  t h a t  a p u b l i c  h e a r in g   

w ould v i o l a t e  c o n f i d e n t i a l  r e l a t i o n s h i p s  and  com prom ise 

c u s to m e r s ' f i n a n c i a l  p r iv a c y  i s  w i th o u t  m e r i t  b e c a u s e  12 U .S .C . 

§ 1 8 1 8 (u )(6 )  and  12 C .F .R . § 1 9 .3 3 (b )  p r o v id e  p r o c e d u r e s  t o   

p r o t e c t  c o n f i d e n t i a l i t y  w here  w a r r a n te d .  E&C i n d i c a t e s  i t s  
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w i l l i n g n e s s  t o  f i l e  d o cu m en ts  u n d e r  s e a l  and t o  a g re e  t o  c lo s e   

p o r t io n s  o f  t h e  h e a r in g  t o  t h e  p u b l i c  when n e c e s s a r y  t o  p r o t e c t   

c u s to m e r c o n f i d e n t i a l i t y .  E&C f u r t h e r  a rg u e s  t h a t ,  w i th  p o s s ib l e   

e x c e p t io n s ,  m o st o f  t h e  c u s to m e r  in f o r m a t io n  w i l l  be  p r e s e n te d ,   

th ro u g h  d o cu m en ta ry  e v id e n c e  r a t h e r  th a n  th ro u g h  t e s t im o n y .  

W ith  r e g a r d  t o  t h e  R e s p o n d e n ts ' o b j e c t i o n s  t h a t  a  p u b l i c   

h e a r in g  w ould p e rm it  d i s c l o s u r e  o f  f i n a n c i a l  i n f o r m a t io n  a b o u t a  

c o n s u l t a n t  who p ro v id e d  s e r v i c e s  t o  t h e  Bank, E&C a r g u e s  t h a t  th e   

in f o r m a t io n  in  q u e s t io n  h a s  a l r e a d y  b een  made p u b l i c  i n  a n o th e r   

c a s e ,  U .S . v . Edward Towe and  C ora F lo re n c e  Towe, No. 91 /00011   

(B ank r. D. M o n t.) .  

In  r e s p o n s e  t o  t h e  R e s p o n d e n ts ' c o n te n t io n  t h a t  a p u b l i c   

h e a r in g  w ould d i s c l o s e  c o n f i d e n t i a l  in f o r m a t io n  c o n c e r n in g  th e   

p a r t n e r s h i p ,  t h e  c o r p o r a t io n  and t h e  n o n p r o f i t  o r g a n i z a t i o n ,  E&C  

a rg u e s  t h a t  t h e  R ig h t  t o  P r iv a c y  A c t , 12 U .S .C . § 3401 e t  s e q .,  

d o e s  n o t  c o v e r  p a r t n e r s h i p s  o f  m ore th a n  f i v e  i n d i v i d u a l s ,  o r   

c o r p o r a t io n s ,  o r  n o n p r o f i t  o r g a n i z a t i o n s .  A c c o r d in g ly ,  E&C  

m a in ta in s  t h a t  t h e  R e sp o n d e n ts  h av e  no r e a s o n a b le  e x p e c t a t i o n  o f   

p r iv a c y  w ith  r e s p e c t  t o  t h e s e  e n t i t i e s .  

On Ju n e  21 , 1993, th e  R e sp o n d e n ts  f i l e d  a r e p l y  c o n te n d in g   

t h a t  an open h e a r in g  w ould b e  so  c o n f u s in g  and d i s j o i n t e d  a s  to   

b e  u n w o rk a b le , s in c e  many d o cu m en ts  p e r t a i n i n g  t o  i n d i v i d u a l   

lo a n s  w ould  h av e  to  b e  r e d a c t e d  o r  s e a l e d  and p o r t i o n s  o f  th e   

h e a r in g s  c lo s e d  to  t h e  p u b l i c .  A p r i v a t e  h e a r i n g ,  i n  t h e   

R e s p o n d e n ts ' v iew , "w ould  b e  a l e s s  cum bersom e p r o c e e d in g  and  

c o u ld  be  c o n d u c te d  i n  a m ore w orkab l e and  o r d e r l y  f a s h i o n . "  
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I I I .   DISCUSSION 

S e c t io n  1 8 1 8 ( u ) (2) e s t a b l i s h e s  a p re s u m p tio n  f a v o r in g  an  

open  h e a r in g ,  u n l e s s  t h e  C om ptro l l e r  d e te rm in e s  t h a t  an  open  

h e a r in g  i s  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t .  In  t h e  C o m p t r o l l e r 's ’  

o p in io n ,  t h e  R e s p o n d e n ts ' a rg u m e n t t h a t  an open h e a r in g  w ould n o t  

b e  in  t h e  p u b l i c  i n t e r e s t  i s  w i t h o u t  m e r i t .  The C i v i l  Money  

P e n a l ty  and P r o h i b i t i o n  N o t ic e s  a l l e g e  t h a t  t h e  R e sp o n d e n ts   

en g ag e d  in  s e r i o u s  v i o l a t i o n s  o f  la w . An open h e a r in g  w ould  

s e r v e  t h e  p u b l i c  i n t e r e s t  by a p p r i s i n g  th e  p u b l i c  o f  a c t i o n s  t h a t   

a d v e r s e ly  a f f e c t  t h e  s a f e t y  an d  s o u n d n e s s  o f  t h e  B ank. A p u b l ic   

h e a r in g  w ould  a l s o  d e m o n s tr a te  t h a t  t h e  OCC w i l l  t a k e  s t r o n g   

e n fo rc e m e n t  a c t i o n  a g a i n s t  d i r e c t o r s  an d  o f f i c e r s  a l l e g e d  t o  have   

e n g ag e d  in  su c h  p r a c t i c e s .  

Even when a h e a r in g  i s  p u b l i c ,  s a f e g u a r d s  a r e  a v a i l a b l e  t o   

p r o t e c t  t h e  c o n f i d e n t i a l i t y  o f  p e r s o n s  who a r e  n o t  p a r t i e s  t o  th e   

p r o c e e d in g .  As n o te d  e a r l i e r ,  t h e  O C C s R u le s  o f  P r a c t i c e  and   

P ro c e d u re  a u th o r i z e  t h e  f i l i n g  o f  any  docum ent o r  p a r t  o f  any  

docum en t u n d e r  s e a l .  E&C h a s  i n d i c a t e d  i t  i s  p r e p a r e d  t o  t a k e   

m e a su re s  a u th o r i z e d  by th e  R u le s  t o  p r e s e r v e  c o n f i d e n t i a l i t y   

w h ere  n e c e s s a r y .  In  a d d i t i o n ,  t h e  a d m i n i s t r a t i v e  law  ju d g e  h a s   

b ro a d  a u t h o r i t y  t o  a d d re s s  any  r e m a in in g  c o n c e rn s  r e g a r d in g   

c o n f i d e n t i a l  in f o r m a t io n  by o r d e r i n g  t h a t  d o cu m en ts  be  p ro d u c e d ,  

an d  p o r t i o n s  o f  t h e  h e a r in g  b e  h e l d ,  i n  p r i v a t e .  12 C .F .R . 

§ 1 9 .3 3 (b )  (1 9 9 3 ) . W hile  t h e  r e d a c t i o n  o f  d ocum en ts  and  th e  

p o s s i b i l i t y  o f  c lo s in g  p o r t i o n s  o f  t h e  h e a r in g  may make th e   

p r o c e e d in g  more cum bersom e th a n  o th e r w i s e ,  t h e  C o m p tr o l le r  
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b e l ie v e s  t h a t  t h e  p r e v io u s  e x p e r ie n c e  o f  t h e  a d m i n i s t r a t i v e  law  

ju d g e s  w ith  t h i s  fo rm a t  w i l l  a s s u r e  an o r d e r l y  and  m e a n in g fu l  

h e a r in g  f o r  b o th  p a r t i e s .  

V. ORDER 

The C o m p tr o l le r  i s  u n a b le  t o  f in d  t h a t  an open   

c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t ,  and t h e r e f o r e   

th e  R e s p o n d e n ts ' r e q u e s t  f o r  a p r i v a t e  h e a r i n g  

h e a r in g  w ould be   

i t  i s  o r d e r e d  t h a t  

i s  d e n ie d .  

So o rd e re d  t h i s  I l l e g i b l e  T e x t  day o f  I l l e g i b l e  T e x t , 1993. 

Eugen e Ludwig 
C o m p tr o lle r o f t h e C u rren cy 




