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DECISION AND ORDER ON MOTION FOR PRIVATE HEARING 

A p p l ic a n t  G ary  L. A ck er ( A p p l ic a n t )  h a s  f i l e d  w i th  t h e   

O f f i c e  o f  F i n a n c i a l  I n s t i t u t i o n  A d ju d ic a t io n  and t h e  O f f i c e  o f   

t h e  C o m p tr o l le r  o f  t h e  C u rre n c y  (OCC) a r e q u e s t  f o r  a p r i v a t e   

h e a r in g  in  t h i s  p r o c e e d in g .  F o r t h e  r e a s o n s  s e t  f o r t h  b e lo w ,  

A p p l i c a n t 's  r e q u e s t  i s  d e n ie d .  

I .  PROCEDURAL HISTORY 

A p p l ic a n t  f i l e d  w i th  OCC a n o t i c e  o f  i n t e n t  t o  a c q u i r e  a  

c o n t r o l l i n g  i n t e r e s t  i n  t h e  U n i te d  Commerce Bank o f  H ig h la n d   

V i l l a g e ,  N .A ., H ig h la n d  V i l l a g e ,  T ex a s  (Bank) on A p r i l  3 , 1992 .  

OCC i s s u e d  a N o t ic e  o f  D is a p p ro v a l  (N o t ic e )  d a te d  J u l y  2 , 1992,  

r e j e c t i n g  A p p l i c a n t 's  p r o p o s a l . The N o t ic e  s t a t e d  t h a t   

A p p l i c a n t 's  " c o n t r o l  o f  t h i s  t r o u b l e d  b a n k  w ould  n o t  b e  i n  t h e   

i n t e r e s t  o f  i t s  d e p o s i t o r s  o r  t h e  p u b l i c "  and  p o se d  t h e  r i s k  o f  a  

l o s s  t o  t h e  Bank I n s u r a n c e  F und . N o t ic e  a t  1 . The N o t ic e  c i t e d   

A p p l i c a n t 's  p e r fo rm a n c e  a s  t h e  m a j o r i t y  s h a r e h o l d e r  o f  a Los  

A n g e le s  t h r i f t ,  h i s  " d i f f i c u l t i e s  w i th  t h e  FDIC" when he   

c o n t r o l l e d  a b an k  in  T e x a s , and  t h e  b e l i e f  t h a t  he  f a i l e d  t o   

p r o v id e  a l l  o f  t h e  in f o r m a t io n  OCC r e q u e s t e d .  I d . 
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By c o r r e s p o n d e n c e  d a te d  J u l y  7 , 1992 , A p p l i c a n t  r e q u e s t e d  a  

h e a r in g  on t h i s  m a t t e r .  H e a rin g  R e q u e s t  a t  1 . In  t h i s  l e t t e r  he  

i n d i c a t e d  t h a t  h e  d e s i r e d  a p r i v a t e  h e a r i n g  b e c a u s e  " th e  [B ] an k   

i s  t r o u b l e d  and  an y  f u r t h e r  a d v e r s e  p u b l i c i t y  s h o u ld  be  a v o id e d ."   

I d . OCC E n fo rc e m e n t C o u n se l o p p o sed  A p p l i c a n t ’ s  r e q u e s t ,  a r g u in g   

p r i m a r i l y  t h a t  A p p l i c a n t  f a i l e d  t o  show t h a t  a p u b l i c  h e a r i n g   

w ould  h a v e  an  a d v e r s e  im p a c t upon t h e  p u b l i c  i n t e r e s t .  

E n fo rc e m e n t C o u n se l ' s  R esp o n se  t o  A p p l i c a n t ’ s  R e q u e s t  f o r  a  

P r i v a t e  H e a r in g  a t  2 . In d e e d , E n fo rc e m e n t C o u n se l a r g u e s  t h a t  a  

p u b l i c  h e a r i n g  w ou ld  f u r t h e r  t h e  p u b l i c  i n t e r e s t .  I d .  a t  3 . 

I I .  DISCUSSION 

The C hange i n  Bank C o n tro l  A c t (CBCA), c o d i f i e d  a t  12 U .S .C . 

§ 1 8 1 7 ( j ) ,  p r o v i d e s  t h a t  an a p p l i c a n t  w hose a p p l i c a t i o n  t o   

a c q u i r e  c o n t r o l  o f  a b a n k  i s  d e n ie d  may r e q u e s t  a h e a r i n g  on t h e   

m a t t e r .  12 U .S .C . § 1 8 1 7 ( j ) ( 4 ) .  The OCC R u le s  o f  P r a c t i c e  and   

P r o c e d u r e ,  w h ich  g o v e rn  a d m i n i s t r a t i v e  h e a r i n g s  h e ld  p u r s u a n t  t o   

CBCA a p p l i c a t i o n s ,  p r o v id e  in  t u r n  t h a t  a l l  su c h  h e a r i n g s  s h a l l   

b e  p u b l i c  u n l e s s  t h e  C o m p tr o l le r  d e te r m in e s  t h a t  t h e  p u b l i c   

i n t e r e s t  r e q u i r e s  a p r i v a t e  h e a r i n g .  12 C .F .R . §§ 1 9 .1 ( c )   

( p r o v id in g  f o r  t h e  R u le s ' a p p l i c a b i l i t y  i n  p r o c e e d in g s  f i l e d   

p u r s u a n t  t o  t h e  CBCA) and  1 9 .3 3 (a )  ( a l l  h e a r i n g s  a r e  p u b l i c   

u n l e s s  C o m p tr o l l e r ,  in  h i s  s o l e  d i s c r e t i o n ,  d e te r m in e s  t h a t   

p u b l i c  i n t e r e s t  r e q u i r e s  o t h e r w i s e ) . A p p l i c a n t  b e a r s  t h e  b u rd e n   

o f  show ing  why t h e  p re s u m p tio n  in  § 1 9 .3 3 ( a )  in  f a v o r  o f  a p u b l i c   

h e a r in g  s h o u l d be  r e j e c t e d .  
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In  a d m i n i s t r a t i v e  e n fo rc e m e n t  p r o c e e d in g s  s u b j e c t  t o   

§ 1 9 .3 3 ( a ) ,  s i x  f a c t o r s  h av e  b een  c o n s id e r e d  in  d e te r m in in g   

w h e th e r  a p r i v a t e  h e a r in g  i s  in  th e  p u b l i c  i n t e r e s t :  1 )  

d e t e r r e n c e ,  2) p u b l i c  c o n f id e n c e  in  t h e  b a n k in g  s y s te m  and  bank   

r e g u l a t i o n ,  3) t h e  s a f e t y  and  so u n d n e s s  o f  t h e  b an k  and  o f  t h e   

b a n k in g  s y s te m , 4) t h e  p r o t e c t i o n  o f  c u s to m e rs  and  s h a r e h o l d e r s ,  

5) t h e  p r iv a c y  o f  n o n p a r ty  c u s to m e rs  and  b o r r o w e r s ,  an d  6) t h e   

c o n f i d e n t i a l i t y  o f  bank  e x a m in a t io n s  and  o f  e n fo rc e m e n t  m a t t e r y .   

In  r e  C o lem an , AA-EC-91-224 a t  4 (Comp. Dec. F eb . 11, 1 9 9 2 ) . 

C o n s id e r a t io n  o f  t h e s e  f a c t o r s ,  w ith  one  e x c e p t io n  n o te d  b e lo w ,  

i s  a l s o  a p p r o p r i a t e  in  t h e  p r e s e n t  c a s e .  

F a c to r  one - -  d e t e r r e n c e  - -  n eed  n o t  be  c o n s id e r e d  i n  t h i s  

m a t t e r  b e c a u s e  t h i s  i s  n o t  an  e n fo rc e m e n t  a c t i o n  w h e re  d e t e r r e n c e   

i s  one  o b j e c t i v e  o f  th e  p r o c e e d in g .  R a th e r ,  t h i s  m a t t e r  in v o lv e s   

a r e v ie w  o f  a c o r p o r a t e  d e c i s i o n  made by OCC s t a f f .  

F a c to r  tw o - -  p u b l i c  c o n f id e n c e  i n  t h e  b a n k in g  s y s te m  and   

b an k  r e g u l a t i o n  - -  c l e a r l y  c o u n s e l s  f o r  a p u b l i c  h e a r i n g  i n  t h i s  

p r o c e e d in g .  A  publ i c  h e a r in g  in  t h i s  m a t t e r  w il 1 i n c r e a s e  pu b l i c  

c o n f id e n c e  i n  t h e  b a n k in g  sy s te m  by d e m o n s t r a t in g  t h a t  OCC  

th o r o u g h ly  r e v ie w s  a l l  t r a n s f e r s  o f  c o n t r o l  o f  n a t i o n a l  b a n k s  in   

o r d e r  t o  p r o t e c t  t h e  i n t e g r i t y  o f  b o th  t h e  i n d i v i d u a l  b a n k  and  

t h e  b a n k in g  sy s te m . M o re o v e r, t h e  p u b l i c  w i l l  be a b le  t o  w i tn e s s   

a p o r t i o n  o f  OCC's d e c is io n - m a k in g  p r o c e s s  and  d raw  i t s  own  

c o n c lu s io n s  on t h e  f a i r n e s s  and  p ru d e n c e  o f  OCC's d e c i s i o n .  

 C o n s id e r a t io n  o f  f a c t o r  t h r e e  - -  t h e  s a f e t y  and  s o u n d n e s s  o f  

t h e  b an k  an d  o f  t h e  b a n k in g  sy s te m  - -  s u p p o r t s  t h e  c o n c lu s io n  
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t h a t  a p u b l i c  h e a r in g  i s  a p p r o p r i a t e  in  t h i s  m a t t e r .  H e re , th e   

g ro u n d s  g iv e n  by OCC f o r  d e n y in g  A p p l i c a n t 's  CBCA a p p l i c a t i o n   

w ere  f o c u s e d  upon h i s  q u a l i f i c a t i o n s .  S ee  N o tic e  a t  2 .  

A c c o r d in g ly ,  t h e  h e a r in g  i s  l i k e l y  t o  fo c u s  upon t h e  i s s u e s   

r e l a t e d  t o  A p p l i c a n t 's  q u a l i f i c a t i o n s  t o  a c q u i r e  t h e  B ank, a s   

o p p o se d  t o  t h e  c o n d i t i o n  o f  t h e  Bank i t s e l f .  In  l i g h t  o f  t h e   

f o r e g o in g ,  a p u b l i c  h e a r in g  i s  u n l i k e l y  t o  c a u s e  harm  t o  t h e   

b a n k , and  any  r i s k  o f  harm  i s  o u tw e ig h e d  by  t h e  b e n e f i t s  o f  a  

p u b l i c  fo ru m . F i n a l l y ,  t h e r e  i s  n o th in g  in  t h i s  c a s e  r e m o te ly   

s u g g e s t in g  t h a t  a p u b l i c  h e a r in g  in  t h i s  m a t t e r  w ould  a d v e r s e l y   

a f f e c t  t h e  b a n k in g  sy s te m  i n  g e n e r a l .  

E x a m in a tio n  o f  t h e  r e m a in in g  f a c t o r s  - -  f a c t o r s  f o u r  ( th e   

p r o t e c t i o n  o f  c u s to m e rs  and  s h a r e h o l d e r s ) , f i v e  ( t h e  p r i v a c y  o f   

n o n p a r ty  c u s to m e rs  and  b o r r o w e r s ) , and  s i x  ( th e  c o n f i d e n t i a l i t y   

o f  b an k  e x a m in a t io n s  and  o f  e n fo rc e m e n t  m a t t e r s )  - -  d o e s  n o t   

i n d i c a t e  t h a t  a  p r i v a t e  h e a r in g  i s  w a r r a n te d .  A p p l i c a n t  d o e s  n o t   

a rg u e  - -  and  t h e  f a c t s  p r e s e n t e d  by th e  r e c o r d  b e f o r e  me do  n o t   

i n d i c a t e  - -  t h a t  a p u b l i c  h e a r in g  w ould a d v e r s e ly  a f f e c t   

c u s to m e rs  o r  s h a r e h o l d e r s ,  i n f r i n g e  p r iv a c y  o f  n o n - p a r ty   

c u s to m e rs  o r  b o r r o w e r s ,  o r  d i s c l o s e  c o n f i d e n t i a l  e x a m in a t io n  o r   

e n fo rc e m e n t  in f o r m a t io n .  A d d i t i o n a l ly ,  a s  was n o te d  a b o v e  in   

c o n s i d e r a t i o n  o f  f a c t o r  tw o , a p u b l ic  h e a r in g  i s  l i k e l y  t o   

im p re s s  upon  s h a r e h o l d e r s  and  c u s to m e rs  t h e  f a i r n e s s  and   

v i g i l a n c e  o f  OCC' s  r e g u l a t i o n  o f  t h i s  i n s t i t u t i o n .  M o re o v e r , i f   

i t  becom es n e c e s s a r y  t o  u t i l i z e  t h e  c o n f i d e n t i a l  i n f o r m a t io n   

i d e n t i f i e d  i n  f a c t o r s  f o u r ,  f i v e  o r  s i x ,  b o th  th e  A d m i n i s t r a t i v e  
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Law Ju d g e  (ALJ) and  E n fo rc e m e n t C o u n se l h a v e  th e  p r o c e d u r a l  t o o l s

t o  a d d r e s s  t h e s e  c o n c e r n s .  S ee 12 C .F .R . §§ 1 9 .5 (b )  (ALJ pow ers  

t o  l i m i t  p u b l i c  a c c e s s  t o  h e a r in g s )  and  1 9 .3 3 (b )  ( a u t h o r i t y  o f   

E n fo rc e m e n t C o u n se l t o  f i l e  d o cu m en ts  u n d e r  s e a l  and  o f  ALJ to   

p r e s e r v e  c o n f i d e n t i a l i t y  o f  su c h  d o c u m e n ts ) .1 

In  sum, I  c o n c lu d e  t h a t  th e  p u b l i c  i n t e r e s t  i n  t h i s  c a s e  i s

s e r v e d  by  h o ld in g  an  o p e n , p u b l i c  h e a r i n g .  A c c o r d in g ly ,   

A p p l i c a n t 's  r e q u e s t  f o r  a p r i v a t e  h e a r in g  i n  t h i s  m a t t e r  i s   

d e n ie d .  

ORDER 

F o r t h e  r e a s o n s  s e t  f o r t h  a b o v e , i t  i s  h e re b y  o r d e r e d  t h a t   

t h e  r e q u e s t  f o r  a p r i v a t e  h e a r in g  by A p p l i c a n t  G ary L. A ck er i s  

DENIED. 

So o r d e r e d  t h i s  2nd day  o f  D e c e m b e r , 1992 . 

1 S ee  a l s o  I n  r e  L a k e s id e  N a t ' l  B ank . AA-SW -90-165 a t  4  
(Comp. D ec. May 14 , 1991) ( r e d a c t i o n  o f  d o c u m e n ts  s u f f i c i e n t  t o   
p r e s e r v e  c u s to m e r s  p r iv a c y  i n t e r e s t s ) ; In  r e  D u n la p . AA-EC-91- 175  
a t  4 - 5 (Comp. D ec. Nov. 13, 1991) (ALJ h a s  " b ro a d  a u t h o r i t y "  t o  
p r o t e c t  c o n f i d e n t i a l  i n f o r m a t i o n ) . C f . 12 U .S .C . § 1 8 1 8 ( u ) (6)  
( a u t h o r i z i n g  O CC's f i l i n g  d ocum en ts  u n d e r  s e a l  in  a d m i n i s t r a t i v e
e n fo rc e m e n t  a c t i o n s ) . 

Stephen  R. Steinbrink 
Acting Comptroller of the Currency 




